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Military Justice Supervision—TJAG or COMA??

Rear Admiral William O. Miller
United Sates Navy, Retired

Editor’s Note: The following address was written in 1977,
when the author was The Judge Advocate General of the Navy.
It was delivered to the American Bar Association, General
Practice Section: Committee on Military Law, in Seattle, Wash-
ington, on 11 February 1977. The Army Lawyer is pleased to
present this article in its continuing series commemorating the
Fiftieth Anniversary of the Uniform Code of Military Justice.

During the last twenty-five years, the responsibility for the
supervision of the military’s criminal justice system has been
shared by the Judge Advocates General and the Court of Mili-
tary Appeals.2 Under this statutory system, the Judge Advo-
cates General have had the responsibility for the general
supervision of the administration of military justice, and the
Court of Military Appeals has exercised it s supervisory role
through its review responsibilities.

By ruling on questions of law in specific court-martial cases,
the court’s rational e for decisions hasled to alterations—and in
most case, improvements—in the operation of the military jus-
tice system. Recent actions by the Court of Military Appeals,
however, such as the decisions in McPhail® and Ledbetter,*
have put in question the court’s view of the traditional roles of
the Judge Advocates General and the court in their respective
supervisory responsibilities. | have taken—and now take—
serious exception, and express my view, both personally and
professionally, that the statutory division of responsibility is
mandated by the Uniform Code of Military Justice (UCMJ or
Code), and by the circumstances of the military society aswell,
and | believe that that division of responsibility must remain a
part of the military’s criminal code, at least until changed by
legidative action.

Military criminal justice is a unique and distinct system.
Civilian systems only impose sanctions for violating “thou
shalt not” rules, but the military system must be able to impose

sanctions, too, for violation of “thou shalt” rules. Military
criminal justiceis designed to serve the need for disciplinein a
structured, ordered military force. Itsdistinctivenessisasbasic
as the Constitution. Article I, Section 8, empowers Congress
“to make Rules for the Government and Regulation of the land
and naval forces,” and Articlell, Section 2, makesthe President
commander in chief of the Armed Forces. [l]t is pursuant to
these provisions that we have the Uniform Code of Military
Justice. [T]hisCodeisjust like every other code: it placesthe
results of past legal development, which are founded upon the
needs and experiences of the society which the Code serves, in
a better and more authoritative form.

Pronouncements by the Court of Military Appeals on the
scope of its powers are not new. In such cases as United States
v. Frischholz? decided in 1966, Gale v. United Sates,® decided
in 1967, and United Sates v. Bevilacqua,” decided in 1968, the
court commented upon its supervisory functions under the Uni-
form Code of Military Justice. Each of these cases discussed
the court’s supervisory responsibilities in the context of the
court’s statutory jurisdiction.

It is my view that the Code, in Article 67, limits the power
of the Court of Military Appealsto act [in] only specified types
of court-martial cases. My belief is based on the smplereality
that the UCMJis not a congtitution; it isastatute. Itistrue, as
the court has remarked, that the All Writs Act does provide a
source of power to the court to grant ancillary relief, but the
extent of that relief is—or at least should be—tied to the statu-
tory description of the court’s jurisdiction. The decision of the
court on [27 August 1977], in McPhail v. United States,® how-
ever, purportedly expands the scope of its supervisory powers
to include areas beyond the language of Article 67's jurisdic-
tional grants.

1. On5 October 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994) renamed the United States Court
of Military Appeals (COMA) the United States Court of Appea s for the Armed Forces (CAAF).

2. Seeid.

3. McPhail v. United States, 1 M.J. 457 (C.M.A. 1976).

4. United States v. Ledbetter, 2 M.J. 37 (C.M.A. 1976).

5. United States v. Frischholz, 36 C.M.R. 306 (C.M.A. 1966).
6. Galev. United States, 37 C.M.R. 304 (C.M.A. 1967).

7. United States v. Bevilacqua, 39 C.M.R. 10 (C.M.A. 1968).

8. McPhail, 1 M.J. 457 (C.M.A. 1976).
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In papers entitled petition for writ of certiorari or error
coram nobis, Sergeant McPhail asked the Court of Military
Appealsto vacate his conviction by special court-martial on the
ground that the court-martial lacked jurisdiction over the
offense charged. At Sergeant McPhails's trial, the military
judge granted his motion to dismiss the charges for lack of
jurisdiction. The convening authority disagreed with the mili-
tary judge and ordered him to reconsider his ruling. In accor-
dance with the then prevailing law, the military judge reversed
his ruling and McPhail was tried, convicted, and sentenced to a
punishment which did not qualify for review under the jurisdic-
tional language of Article 67.

Sergeant McPhail, upon completion of the required reviews,
sought relief under Article 69. The Judge Advocate General of
the Air Force denied relief, despite the pendency before the
Court of Military Appeals of United States v. Ware,® in which
the court was later to hold that a military judge is not required
to reverse his ruling when a convening authority orders him to
reconsider it. In McPhail, the Court of Military Appeals
assumed jurisdiction after the denial of relief under Article 69,
and ordered the Judge Advocate General to vacate Sergeant
McPhail’s conviction. In so doing, the court cited its supervi-
sory powers and rejected the government’s contention that the
jurisdiction of the court was limited by the language of Article
67. Itissignificant to note, again, that Sergeant McPhail’s sen-
tence did not include abad conduct discharge or confinement at
hard labor of one year—and hence did not reach the lower juris-
diction levels of the Court of Military Appeals.

In spite of a prior decision directly to the contrary, United
Sates v. Snyder,*° the court, in McPhail, justified its expanded
view of its supervisory power by drawing an analogy to the
general supervisory authority exercised by the Supreme Court
under the Constitution over the lower federal courts.

It seems clear to me, however, that courts-martial are not the
same as the lower federal courts. Courts-martial spring from
Article | and Article Il of the Constitution as mechanisms for
the maintenance of the discipline necessary for the successful
performance of the military mission.

The Court of Military Appeals is not a constitutional
supreme court and isnot an Articlelll court, and its proper rela
tionship to the military judicial system cannot be deduced from
the model of the judicia relationsin our constitutional system.
All of us agree, | think, that the role of the Court of Military
Appedls, or evenitsvery existence, is not constitutionally man-
dated. Hence, the proper relationship between the Court of Mil-
itary Appeals and the military justice system must be derived
fromthe Codeitself. Itisthe Code—and not the Constitution—

9. United Statesv. Ware, 1 M.J. 282 (C.M.A. 1976).
10. United Statesv. Snyder, 40 C.M.R. 192 (C.M.A. 1969).

11. United Statesv. Ledbetter, 2 M.J. 37 (C.M.A. 1976).

which provides that part of the structure of the military society
within which the court must function.

Under the numerous statuteswhich create aseparate and dis-
tinct military society, including the Uniform Code of Military
Justice, the scope of executive authority is considerably broader
than that afforded the executivein the civilian environment. In
the area of military justice administration, this was necessitated
by the critical requirement for a disciplined force, which would
be and will be responsive to military demands—which, fre-
quently, call for personal sacrifices of the highest order. Hence,
the military commander was assigned important and significant
functions in the management of the military justice system, and
its supervision was specifically and purposely assigned—in
Article 6—to amilitary official, the Judge Advocate General.

This, of course, would be inconceivable in the framework of
relations between Article Il courts and the executivein civilian
life—but we are not dealing with civilian life. The Chief of
Naval Operation has frequently said—and itsistrue—that sail-
ors and marines are not civilians in uniform. They are sailors
and marines—with all the rights, responsibilities, and con-
straints which obtain to that status. Both the Court of Military
Appeals and the Supreme Court recognize this and both recog-
nize that the military is a society different and separate—and
one which has different and separate needs, and, hence, differ-
ent and separate requirements.

It seemsclear to me, therefore, that, in evaluating itsrole and
its authority, the court must do so in the context of the Code
itself, and not by analogy to thefar different role of the Supreme
Court. [I]t ismy view that the court owes this type of evalua-
tion to the society which it is designed to serve.

| sincerely hope that | do not read in the court’s opinion in
United Satesv. Ledbetter™ an indication to the contrary. | hope
this case does not suggest that, initseffortsto develop its super-
visory powers, the court will not consider itself constrained by
codal provisions vesting responsibilities in the Judge Advo-
cates General. Intheissuesdispositive of the case, the court in
Ledbetter developed a test for the determination of the avail-
ability of military witnesses at Article 32 hearings. In another
part of the court’s opinion, however, it addressed a problem per-
ceived by it as a threat to the independence of the military
judges. It isthispart of the opinion that raises my deepest con-
cerns.

The military judge who tried Ledbetter alleged in post-trial
statements that he had been asked by The Judge Advocate of
the Air Force, as well astwo of histrial judiciary assistants, to
justify the sentences imposed by him on Ledbetter and two
other accused. General Vague responded to these allegationsin
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a sworn statement by acknowledging that he had talked to the
military judge about the sentences, but that he had told the mil-
itary judge that an appropriate sentence was a subject matter
best left to those who heard the evidence and that he was just
trying to determine the facts which led to the sentences so that
he could respond intelligently to any queries by the Air Force
Chief of Staff.

Onthebasis of these statements, the court announced, in lan-
guage which | consider dicta, the following:

Inthe absence of congressional actionto ale-
viate recurrence of events such as were
alleged to have occurred here, we deem it
appropriate to bar official inquiries outside
the adversary process which question or seek
justification for a judge’'s decision unless
such inquiries are made by an independent
judicial commission established in strict
accordance with the guidelines contained in
section 9.1(a) of the ABA Standards, The
Function of the Trial Judge. . . 12

It is my view that this language is the result of the court’s
[confusing] the Article 26 responsibilities of the Judge Advo-
cates General [to ensure] the independence of the military trial
judiciary with Article 37(a)’s prohibition against unauthorized
command influence.

Let me assure you that | fully support the principle of the
independence of military judges and as Judge Advocate Gen-
era of the Navy | have not and will not tolerate any interference
intheir judicial decisions. But as Judge Advocate General | am
charged with the specific statutory obligations with respect to
military judges, not only as their commanding officer, but also
astheir chief protector.

The congressional history of Article 26 indicatesthat its pur-
pose was to “provide for the establishment within each service
of an independent judiciary composed of military judges. . .
who are assigned directly to the Judge Advocate General . . .
and [who] are responsible only to him or his designees for
direction and fitness ratings.” Article 26 charges me to certify
military judges and | believe that such responsibility implicitly
includes a decertification for disciplinary purposes. In this
scheme it is clear that Congress did not intend military judges
to beidands unto themselves, totally without direction or guid-
ance from the Judge Advocate General within the military soci-
ety. By equating any inquiry by the Judge Advocate General to
unauthorized command influence, the court’s language in Led-

12. 1d. at 43,
13. 1d. (emphasis added).

14. Id.

better would prevent me from obtaining any information from
a military judge in the exercise of my supervisory functions
over him. In addition, the prohibition would prevent me from
defending my judges and ensuring their continued indepen-
dence under the provisions of Article 26, becauseit would deny
me the information | need for that purpose.

| believe that the failure of the Court of Military Appeasto
properly evaluate its supervisory role in the context of the Code
led to the Ledbetter language.

The court’s language would prevent questions concerning a
judge’s decision by officials outside of the adversary process
“unless such inquiries are made by an independent judicial
commission established in strict accordance with the guide-
lines contained in section 9.1(a) of the ABA Standards, The
Function of the Trial Judge. .. ."*®

The critical language in section 9.1(a) is that part which
empowers the highest court of the jurisdiction “to remove any
judge found by it and the commission to be guilty of gross mis-
conduct or incompetence in the performance of his duties.”

| hope the court’s language, here, is not intended to be read
literally, because the authority for the direction, assignment and
discipline of military judgesisgiven unequivocally to the Judge
Advocates General by Articles 6, 26, and 66 of the Code. Con-
gress clearly designated the Judge Advocates General, not the
Court of Military Appeals, as the authority to whom military
judges are responsible.

For these reasons, | believe that Ledbetter’s suggestion of a
judicial commission, with its provision for the highest court of
a jurisdiction exercising disciplinary powers over military
judges, is contrary to the clearly expressed intent of Congress
in establishing the independent military judiciary by its desig-
nating the Judge Advocates General asthe officialsresponsible
for its supervision.

This brings me to the point—the single point—I want to
make. Effecting change in the basic structure of the military
justice system is the province of Congress, not of the Judge
Advocates General, and not of the Court of Military Appeals,
and, it seemsto me, that those of uswho perceive aneed for any
changes in the system—whether such would relate to the
responsibilities and authorities of its participants, or other-
wise—should seek them through the normal mechanism pro-
vided for effecting legidative change.
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Rules of Evidence 413 and 414:
Where Do We Go from Here?

Major Francis P. King
Litigation Attorney, Civilian Personnel Branch,
U.S Army Litigation Division

Introduction

On 13 September 1994, Congress passed the Violent Crime
Control and Law Enforcement Act of 1994 (Crime Control
Act).r In addition to providing billions of dollars to put more
law enforcement officers on the streets and at our nation’s bor-
ders, it amended the Federal Rules of Evidence (FRE).2 The
FRE amendments added three new rules, Rules 413, 414, and
415. Rule 413 makes evidence of an accused's prior sexual
offenses admissible in a later trial for unrelated sexual
offenses.® Rule 414 makes evidence of prior acts of child
molestation admissiblein alater trial for unrelated acts of child
molestation.* Rule 415 makes both Rules 413 and 414 applica-
ble to civil trials where the plaintiff seeks damages for either a

sexual offense or child molestation.® Since Congress passed the
Crime Control Act, these new rules have generated substantial
criticism from scholars and practitioners.®

The controversial history of these rules of evidence has been
well documented.” This article addresses the highlights of that
history, and reviews some of the trends in how the federal and
military courts have interpreted and applied these rules. This
article also details the particular issues that are the focus of lit-
igation in the courts. Specifically, it analyzes Rules 413 and
414 in context with Rule 404(b),® and its strict prohibition
against admitting character evidence to show propensity. It also
analyzes the applicability of Rule 403° to evidence offered
under either Rule 413 or Rule 414.%° Finally, the article pro-

1. Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, 108 Stat. 1796 (1994).
2. Id.

3. Feo. R. Evip. 413. Rule413(a) provides: “Inacriminal casein which the defendant is accused of an offense of sexual assault, evidence of the defendant’s com-
mission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it isrelevant.”

4. Feo. R. Evip. 414. Rule 414(a) provides. “In acrimina case in which the defendant is accused of an offense of child molestation, evidence of the defendant’s
commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it isrelevant.”

5. Fep. R. Evip. 415. Rule 415(a) provides:

In acivil case in which aclaim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of
sexual assault or child molestation, evidence of the party’s commission of another offense or offenses of sexual assault or child molestation is
admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.

Rule 415 has no applicability to military cases.

6. SeeEdward J. Imwinkelried, Undertaking the Task of Reforming the American Character Evidence Prohibition: The Importance of Getting the Experiment Off on
the Right Foot, 22 ForoHam URe. L.J. 285 (1995) [hereinafter Imwinkelried, Undertaking the Task]; David P. Leonard, The Federal Rulesof Evidence and the Political
Process, 22 ForoHAaM Urs. L.J. 305 (1995); Edward J. Imwinkelried, Symposiumon the Admission of Prior Offense Evidencein Sexual Assault Cases. Some Comments
About Mr. David Karp’'s Remarks on Propensity Evidence, 70 CHi.-KenT L. Rev. 37 (1994); Michael S. Ellis, The Politics Behind Federal Rules of Evidence 413, 414,
and 415, 38 SanTa CLARA L. Rev. 961 (1998); Margaret C. Livnah, Branding the Sexual Predator: Constitutional Ramifications of Federal Rules of Evidence 413
Through 415, 44 CLev. St. L. Rev. 169 (1996).

7. SeeDavid J. Karp, Symposium on the Admission of Prior Offense Evidence in Sexual Assault Cases: Evidence of Propensity and Probability in Sex Offense Cases
and Other Cases, 70 CHi.-KenT L. Rev. 15 (1994); Anne Elsberry Kyl, The Propriety of Propensity: The Effects and Operation of New Federal Rules of Evidence 413
and 414, 37 Ariz. L. Rev. 659 (1995); Erik D. Ojala, Propensity Evidence Under Rule 413: The Need for Balance, 77 WasH. U. L.Q. 947 (1999).

8. Fep. R. Evip. 404(b). Rule 404(b) provides:
Evidence of other crimes, wrongs, or actsis not admissible to prove the character of aperson in order to show that he acted in conformity there-
with. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or

absence of mistake or accident.

9. Fep. R. Evip. 403. Rule 403 provides: “Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.”

10. Thisarticle will not argue either for or against the constitutionality of these rules, because that topic has received ample coverage in other articles. See Livnah,

supra note 6; Department of Justice, Office of Legal Policy, ‘ Truth in Criminal Justice’ Series Office of Legal Policy: The Admission of Criminal Histories at Trial,
22 U. MicH. J.L. Rerorm 707 (1989); Ojala, supra note 7. It does, however, discuss the pertinent cases addressing the constitutionality of the rules.
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vides practical tips to assist the military practitioner with these
rules of evidence at trial.

Rules 413 and 414 undermine years of evidence law that
strictly limited the introduction of propensity and character evi-
dence against the accused. The FRE effectively codified this
traditional view in Rule 404(b).*2 However, the new ruleslower
the threshold of admissibility created by Rule 404(b), and per-
mit evidence offered under Rules 413 and 414 “for its bearing
on any matter towhichitisrelevant.”** Thisminimal threshold
for admitting evidence of prior acts eliminates the traditional
protections afforded the accused by Rule 404(b), and will sub-
stantially increase use of this potentially misleading evidence.
Thus, to protect the accused from unfair consideration of such
evidence by the fact finder, greater scrutiny must be applied to
evidence offered under Rules 413 and 414.

TheRulesand Historical Highlights

The Crime Control Act experienced several delays during
the legidlative process.** In alast minute effort to gain biparti-

san support for the Act, the legislative committee agreed to add
the FRE amendments, including Rules 413, 414, and 415, as
proposed by Representative Susan Molinari.’®* However, the
hasty addition of these amendments allowed Congress to
bypass the normal six-phase process for proposing and passing
new rulesof evidence.’® In doing so, Congress skirted the Rules
Enabling Act.r” After merely twenty minutes of debate on the
FRE amendments, and without the benefit of critical analysis
from the legal community, the Crime Control Act passed.®

While the amendmentsto the FRE accomplish the objectives
of their proponents in Congress—mainly the liberal admission
of propensity evidence in sexual assault and child molestation
cases— they are a significant departure from centuries of evi-
dence law.’® From the earliest days of legal history, courts pro-
hibited the use of character evidence to prove someone guilty
of aparticular crime by showing that he was abad person or had
demonstrated a propensity to behavein aparticular manner. “A
cardinal tenet of Anglo-Saxon criminal jurisprudenceisthat the
prosecution must prove that the accused committed a specific
crime, not merely that he is dangerous or wicked.”?® Rules413
and 414 undermine this historical prohibition, which served as

11. SeeImwinkelreid, Undertaking the Task, supra note 6.
12. Seegenerally Ellis, supra note 6; Kyl, supra note 7.
13. Fep. R. Evip. 413 and 414. See supra notes 3-4 and accompanying text.

14. SeeKyl, supranote 7, at 660 n.10. Senator Robert Dole and Representative Susan Molinari originally proposed these amendments as part of the Women's Equal
Opportunity Actin February 1991. The amendments were later introduced in the Sexual Assault Prevention Act of the 102d and 103d Congresses. The amendments
were also added to the Violent Crime Bill supported by President George Bush. These proposals were unsuccessful. Republican members of the House, attempting
to have the amendmentsincluded in the Crime Control Act of 1994, prevented the entire Act from being brought to the floor for consideration. Asaresult, the Dem-
ocratic leadership agreed to negotiate to add the proposed amendments. Ellis, supra note 6, at 969-71 and footnotes cited therein.

15. SeeEllis, supra note 6; Joelle Anne Moreno, Whoever Fights Monsters Should Seeto it That in the Process He Does Not Become a Monster: Hunting the Sexual
Predator With Silver Bullets—Federal Rules of Evidence 413-415—and a Stake Through the Heart—Kansas v. Hendricks, 49 FLa. L. Rev. 505 (1997); Livnah, supra
note 6. Since itsinception, the Crime Control Act was intended to be pervasive legislation to get tough on crime. However, the proposed amendments to the Rules
of Evidence were not part of the original package; they were an afterthought. Livnah arguesthat Representative Molinari saw an opportunity to appeal to the perceived
public outrage with sexual violence that resulted from two criminal cases that created a public perception that our legal system was fundamentally flawed. Livnah
also argues that members of Congress relied upon their mistaken belief that sexual offenders have a higher rate of recidivism. Although Representative Molinari
wanted to stop the cycle of repeat offenders and protect women and children, thereislittle evidence to support this belief. In 1989, the Department of Justice, Bureau
of Justice Statistics, conducted a study of 100,000 released prisoners over athree year period to determine rates of recidivism. The study demonstrated that only 7.7%
of rapists were rearrested for rape, and that rapists had one of the lowest recidivism rates of any crime, second lowest only to homicide. Consequently, carving out a
specific exception that allows propensity evidence in this specific class of casesiswithout foundation. 1d.

16. 140 Cone. Rec. H8968, H8990 (Aug. 21, 1994) (statement of Rep. William Hughes).

17. 28 U.S.C. 88 2071-2077 (1994). The Rules Enabling Act providesthat aJudicial Reviewing Conference can review legisation proposed by Congressto determine
the possible effects of itsenactment. It wasdesigned to promote a cooperative effort between the judiciary and Congress. However, in this case, Congress specifically
exempted the Crime Control Act from the strictures of the Rules Enabling Act. Instead, Congress stated it would reconsider the legislation if the Judicial Reviewing
Conference made a timely objection. Congress requested that the Judicial Conference submit its report within 150 days of enactment of the Rules. If the Judicial
Conference favored the Rules, then the Rules would become effective 30 days after Congress received the report. On the other hand, if the Judicial Conference
opposed the Rules, they would nonethel ess, become effective 150 days after Congress received the report. Notwithstanding the additiona time to review the Confer-
ence Report prior to final enactment, Congress took no action to amend or repeal the Rules. See Ellis, supra note 6; Moreno, supra note 15; Livnah, supra note 6;
Ojala, supranote 7, at 17, stating:

The Act callsfor an Advisory Committee made up of scholars, judges, and lawyersin the relevant field to draft a proposa for any amendment
or addition to the existing rules. The proposal isthen subjected to a period of public comment, reviewed by a subcommittee of the United States
Judicial Conference (whose members are chosen by the Chief Justice of the Supreme Court), and finally subjected to Congressional review.

18. 140 Cone. Rec. H8968, H8990 (Aug. 21, 1994) (statement of Rep. William Hughes).

19. See Imwinkelreid, Undertaking the Task, supra note 6; Ojala, supra note 7.
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the justification for enacting Rule 404(b). Under Rule 404(b),
prior bad acts may be admissible for specific reasons, but they
are never admissible to show propensity.

The proponents of Rules 413 and 414 fully intended that evi-
dence should be admitted and considered to determine the
defendant’s propensity to commit sexual assaults or engage in
child molestation.?? Both Representative Molinari and Senator
Robert Dole repeatedly referred to the recidivism of sexual
offenders as an indicator that such people were more likely to
commit similar offensesin the future.?® Rules 413 and 414 spe-
cifically state that such propensity evidence “may by consid-
ered for its bearing on any matter to whichitisrelevant.”?* The
proponents of the rules intended them to be an exception to the
general prohibition against admitting propensity evidence
found in Rule 404(b), and the courts have clearly upheld this
congressional intent to supersede the restrictive aspects of Rule
404(b).>

Initsreview of the proposed rules, the Judicial Conference
recognized ambiguities that resulted from creating a separate
“exception” to Rule 404(b).?” The conference found that Con-
gress's concerns embodied in the proposed rules were already
adequately addressed in the existing rules of evidence, particu-
larly by Rule 404(b).2® The conference also found that the new
ruleswere not adequately integrated with the existing rules, and
that the accepted standards pertaining to the existing rules
would not be uniformly applied if the proposed rules were
adopted.?® Therefore, the Judicial Conference recommended
that Congress pass amendments to existing Rule 404, rather

than adopting the proposed rules.® Despite this recommenda
tion, Congress took no action to amend Rule 404 or to repeal
Rules 413 and 414.3

After Congress passed the Crime Control Act creating FRE
413 and 414, Military Rules of Evidence (MRE)* 413 and 414
were adopted on 6 January 1996.% Although MRE 1102% pro-
vided that the new FRE would be adopted by operation of law,
the Department of Defense still published the proposed changes
in the Federal Register and solicited comments from the pub-
lic.®® Nevertheless, there were few substantive changes
between the FRE and the MRE. The period in which the gov-
ernment must give notice to the defense of itsintent to use pro-
pensity evidence was reduced from fifteen days under the FRE
to five days under the MRE.* The time was reduced because it
“is better suited to military discovery practice.”3 In addition,
references to FRE 415 were deleted because there is no analo-
gous process in the military system.® These were the only sig-
nificant differences between the FRE and the corresponding
MRE.

The Cases

Since FRE 413 and 414 were adopted, several federa and
military courts have decided cases interpreting these rules.
Although it is extremely difficult to discern any trends in the
courts decisions, it is apparent that FRE 413 and 414, and the
corresponding MRE 413 and MRE 414, are hereto stay. There-
fore, it isimportant for practitioners to examine carefully these

20. David P. Bryden & Roger C. Park, Other Crimes Evidence in Sex Offense Cases, 78 MinN. L. Rev. 529 (1994).

21. Fep. R. Evip. 404(b). See supra note 8 and accompanying text.

22.

The new ruleswill supersedein sex offense cases the restrictive aspects of Federal Rule of Evidence 404(b). In contrast to rule 404(b)’s general
prohibition of evidence of character or propensity, the new rules for sex offense cases authorize admission and consideration of evidence of an
uncharged offense for its bearing ‘ on any matter to which it isrelevant.” Thisincludes the defendant’s propensity to commit sexual assault or
child mol estation offenses, and assessment of the probability or improbability that the defendant has been falsely or mistakenly accused of such

an offense.

140 Cone. Rec. H8991 (Aug. 21, 1994) (statement of Rep. Susan Molinari); 140 Cong. Rec. S12990 (Sept. 20, 1994) (statement of Sen. Robert Dole)

23. 140 Cone. Rec. H8991 (statement of Rep. Susan Molinari); 140 Coneg. Rec. S12990 (statement of Sen. Robert Dole).

24. Fep. R. Evip. 413, 414. See supra notes 3-4 and accompanying text.

25. 140 Cone. Rec. H8991 (statement of Rep. Susan Molinari); 140 Coneg. Rec. S12990 (statement of Sen. Robert Dole).

26. United Statesv. Mound, 149 F.3d 799, 802 (8th Cir. 1998) (stating that it was Congress's intent that the new rules supersede the restrictive aspects of Rule 404(b)
in sex cases); United States v. Guardia, 135 F.3d 1326, 1329 (10th Cir. 1998) (holding that Rule 413 supersedes Rule 404(b)’s restrictions allowing the government
to offer evidence of the accused's prior conduct to show propensity to commit the charged offense); United States v. Enjady, 134 F.3d 1427, 1431 (10th Cir. 1998)
(stating that Congresslowered the obstacle to admitting propensity evidence in adefined class of cases); United States v. LeCompte, 131 F.3d 767, 769 (8th Cir. 1997)

(holding that the new rules supersede the restrictive aspects of Rule 404(b)).

27. See StaFF oF THE JubiciaL CoNFERENCE OF THE UNITED STATES, 103D CoNa., RePoRT oF THE JubiciaL CONFERENCE OF THE UNITED STATES ON THE ADMISSION OF CHAR-

ACTER EVIDENCE IN CERTAIN SEXUAL MisconbucT Cases (Comm. Print 1995).
28. Id.

29. Id.
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cases to understand these evidentiary rules that will likely see
increased application in future courts-martial.

This section provides an overview of the issues that have
emerged from cases addressing the admissibility of evidence
under FRE 413 and FRE 414.® These issues can be grouped
into four primary categories: the constitutionality of the rules,
the admission of propensity evidence under therules, the appli-
cability of FRE 403 to the rules, and the burden of proof
required by the rules to show prior offenses.

Constitutionality of the Rules

The central constitutional assertion that emerges from the
federal casesisthat FRE 413 and FRE 414 violate adefendant’s
rightsto equal protection and due process. In United Satesv.
Enjady, the 10th Circuit Court of Appeals held that the defen-
dant’s congtitutional rights to equal protection and due process
were not violated by the district court’s admission of testimony
concerning a prior rape by the defendant.*

30. The Report of the Judicial Conference recommended the following version of Rule 404:

(4) Character in sexua misconduct cases. Evidence of another act of sexual assault or child molestation, or evidence to rebut such proof or an
inference therefrom, if that evidence is otherwise admissible under these rules, in acriminal case in which the accused is charged with sexual
assault or child molestation, or in acivil casein which aclaim is predicated on a party’s alleged commission of sexual assault or child moles-

tation.

(A) In weighing the probative value of such evidence, the court may, as part of its rule 403 determination, consider:

(i) proximity in time to the charged or predicate misconduct;
(ii) similarity to the charged or predicate misconduct;

(iii) frequency of the other acts;

(iv) surrounding circumstances;

(v) relevant intervening events; and

(vi) other relevant similarities or differences.

(B) Inacriminal case in which the prosecution intends to offer evidence under this subdivision, it must disclose the evidence, including
statements of witnesses or asummary of the substance of any testimony, at areasonabletimein advance of trial, or during trial if the court
excuses pretrial notice on good cause shown.

(C)For purposes of this subdivision,

(i) “sexual assault” means conduct —or an attempt or conspiracy to engage in conduct — of the type proscribed by chapter 109A of title 18,
United States Code, or conduct that involved deriving sexual pleasure or gratification from inflicting death, bodily injury, or physical pain
on another person irrespective of the age of the victim —regardless of whether that conduct would have subjected the actor to federal juris-
diction.

(ii) “child molestation” means conduct — or an attempt or conspiracy to engage in conduct — of the type proscribed by chapter 110 of title
18, United States Code, or conduct, committed in relation to a child below the age of 14 years, either of the type proscribed by chapter
109A of title 18, United States Code, or that involved deriving sexua pleasure or gratification from inflicting death, bodily injury, or phys-
ical pain on another person — regardless of whether that conduct would have subjected the actor to federal jurisdiction.

(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order
show action in conformity therewith except as provided in subdivision (a) . . . .

31. SeeEllis, supra note 6; Moreno, supra note 15; Livnah, supra note 6; Ojala, supra note 7.

32. See MANUAL ForR CourTs-MARTIAL, UNITED STATES, app. 22, at A22-1 (1998) [hereinafter MCM]. By Executive Order 12,198 of March 12, 1980, President Jimmy
Carter prescribed a new evidentiary code for military practice. While the code substantially mirrored the Federal Rules of Evidence, it allowed for the necessities of
aworld-wide criminal practice. See generally StTepHEN A. SALTZBURG ET AL., MILITARY RULES oF EviDeENce MANUAL (4thed. 1997) (discussing the origin of the Military

Rules of Evidence).

33. MANUAL FOrR CourTs-MARTIAL, UNITED STATES, MiL. R. Evip. 1102 (1995) (explaining that, under the rules then in effect, amendments to the Federal Rules of

Evidence were not applicable to the Military Rules of Evidence for 180 days).

34. MCM, supra hote 32, MiL. R. Evip. 1102 (1998) (explaining that, under the present rules, amendmentsto the Federal Rules of Evidence shall apply to the Military
Rules of Evidence 18 months after the effective date of such amendments, unless action to the contrary is taken by the President).

35. 60 Fed. Reg. 51,988 (1995).
36. MCM, supra note 32, MiL. R. Evip. 413, 414.
37. 1d. MiL. R. Evip. 413 analysis, app. 22, at A22-36.

38. Id.

39. Although FRE 415 was passed at the same time as Rules 413 and 414, this article does not address Rule 415 because very few cases have applied that rule. More-
over, as Rule 415 simply applies Rules 413 and 414 to civil litigation, it has virtually no impact on courts-martial.

40. See United Statesv. Castillo, 140 F.3d 874 (10th Cir. 1998); United States v. Enjady, 134 F.3d 1427 (10th Cir. 1998).
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Enjady argued that admission of such testimony under FRE
413 denied him afair trial, because it denied him due process.*?
Enjady asserted that the admission of propensity evidence
under the rule “created the danger of convicting a defendant
because he is a ‘bad person,’ thus denying him afair opportu-
nity to defend against the charged crime.”** He further argued
that admitting thistype of evidence diminished the presumption
of innocence and reduced the government’s burden to prove the
crimes beyond a reasonabl e doubt.*

The 10th Circuit Court of Appeals agreed “that Rule 413
raises a serious constitutional due process issue.”* However,
the court held that Rule 413 was neither unconstitutional on its
face, nor did it violate the Due Process Clause. The court rea-
soned that, for Enjady to show a due process violation, he had
to show that Rule 413 failed a fundamental fairness test and
“violate[d] those fundamental conceptions of justice which lie
at the base of our civil and political institutions.”¢ Enjady
responded that the historical prohibition on prior bad acts and
propensity evidence satisfied this narrow definition of funda-
mental fairness.#” The court, however, focused on the legisla
tive history of Rule 413 to support its analysis. The court
stated: “Congress believed it necessary to lower the obstacles
to admission of propensity evidence in a defined class of
cases.”*® The court further reviewed the application of Rule
403 to evidence offered under Rule 413, because the legidlative
history and prior court rulingsindicated that the admissibility of
evidence under Rule 413 was subject to the constraints of the
Rule 403 balancing test.*

The court detailed several of the procedural safeguards
inherent in using the Rule 403 balancing test to admit propen-
sity evidence. The balancing test itself provided a safeguard,
reasoned the court, because Rule 403 balancing, in the sexual
assault context, required that a court consider:

(1) how clearly the prior act has been
proved; (2) how probative the evidenceis of
the material fact it is admitted to prove;
(3) how serioudly disputed the material fact
is; and (4) whether the government can avail
itself of any less prejudicial evidence. When
analyzing the probative dangers, a court
considers: (1) how likely isit such evidence
will contribute to an improperly-based jury
verdict; (2) the extent to which such evi-
dence will distract the jury from the central
issues of thetrial; and (3) how time consum-
ing it will be to prove the prior conduct.*®

Another Rule 403 procedural safeguard noted by the court
was the threshold of evidence required to prove that a previous
offense occurred. Relying on thework of Mr. David Karp, one
of the original drafters of Rules 413 and 414, the court deter-
mined that “the district court must make a preliminary finding
that ajury could reasonably find by a preponderance of the evi-
dence that the ‘ other act’ occurred.”®? An additional safeguard
considered by the court was the basic notice requirement writ-
ten into Rule 413, which “ protects against surprise and allows

41. Enjady, 134 F.3d at 1427. The case arose from the District of New Mexico. After trial, ajury convicted Enjady of one count of aggravated sexual abuse in
violation of 18 U.S.C. 88 1153, 2241(a)(1), and 2245(2)(A). Enjady, hisvictim, A, and several others had been drinking at A’s house during the late morning and
early afternoon on the day of theincident. After drinking, A either passed out or fell asleep, at which time everyone left her home. However, Enjady returned later,
and A awoketo find Enjady raping her. Enjady was|ater arrested on other charges, but questioned about the rape. Heinitially denied returning to A’s home, but when
confronted with DNA evidence, he admitted to having consensual sex with A. At trial, the government gave notice that it intended to admit testimony from witness
B who alleged that Enjady had raped her about two years prior to the charged rape. The government offered B’s testimony under Rule 413 “to show defendant’s
propensity to rape.” 1d. The court withheld ruling on the motion until the government introduced testimony from Investigator Mark Chino. Investigator Chino had
initially taken Enjady’s written statement, in which Enjady denied the act, stating that he“wouldn’t ever do something like thisto anyone.” Id. Thedistrict court then
applied a Rule 403 balancing test and concluded that B’s testimony about the prior rape was relevant and admissible under Rule 413. Specifically, under the Rule 403
balancing test, the district court “considered the testimony’s value both to show propensity and to rebut defendant’s statement to Chino.” 1d.

42. 1d. at 1430.

43. 1d.

44. 1d.

45. 1d.

46. 1d.

47. 1d. at 1430.

48. 1d. at 1431.

49. 1d. (citing United States v. Sumner, 119 F.3d 658 (8th Cir. 1997); United Statesv. Larson, 112 F.3d 600 (2d Cir. 1997)).

50. Id. at 1433.

51. Id. See 140 Cone. Rec. H8991 (Aug. 21, 1994) (statement of Rep. Susan Molinari). Mr. Karp, Senior Counsel, Office of Policy Development, United States

Department of Justice, was one of the original drafters of the proposed rules.

52. Enjady, 134 F.3d at 1433.
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the defendant to investigate and prepare cross-examination. It
permits the defendant to counter uncharged crimes evidence
with rebuttal evidenceand full assistance of counsel.”* Finaly,
the court considered the specific use of the proffered Rule 413
evidence as a type of rebuttal evidence to the defense of con-
sent. The court concluded that, when these procedural safe-
guards are taken together, admission of Rule 413 evidence was
not unconstitutional .

Enjady further argued that Rule 413 violated his right to
equal protection, becauseit allowed “ unequal treatment of sim-
ilarly situated defendants concerning afundamental right.”% In
arelatively brief section of itsopinion that lacked in-depth anal-
ysis, the court applied therational basistest to thisequal protec-
tion question. The court reasoned that use of the rational basis
test was appropriate, because Rule 413 “ neither burdens a fun-
damental right nor targets a suspect class.”% Therefore, the
court held, “ Congress's objective of enhancing effective prose-
cutions for sexual assaultsisalegitimate interest” that satisfied
therational basis test.>”

In United States v. Castillo, another 10th Circuit Court of
Appeals case, the defendant raised similar congtitutional argu-
ments concerning propensity evidence admitted against him
under Rule 414.% Like Enjady, Castillo was unsuccessful in
challenging the admission of evidence on the constitutional
bases of equal protection and due process. However, Castillo

53. 1d.

54. Id.

55. 1d.

56. Id.

57. Id. at 1434.

asserted a third constitutional argument, maintaining that Rule
414 violated his Eighth Amendment right to be free from cruel
and unusual punishment. The court quickly dismissed this
novel argument and found no such violation when it held:
“[Rule 414] does not impose criminal punishment at al; itis
merely an evidentiary rule.”*®

In United Sates v. Wright, the Air Force Court of Criminal
Appeals first addressed the use of propensity evidence at
courts-martial.® Senior Airman Wright alleged that admission
of evidence under MRE 413 denied him afair trial in violation
of his constitutiona rightsto due process and equal protection.
Asto the due process argument, the Air Force court applied the
rationale followed by the Enjady and Castillo courts, and held
that the accused had failed to show an “ overriding fundamental
concept of justice”® that would limit the use of MRE 413 evi-
dence. Concerning Wright'sequal protection argument, the Air
Force court again deferred to the 10th Circuit Court of Appeals,
and applied the rational basis test to MRE 413. The Air Force
court reasoned: “We again concur with that court’s finding that
the congressional intent to provide a means by which evidence
of patterns of abuse and similar crimes could be admitted into
evidence provides such a [rational] basis.”® The court con-
cluded: “[T]rial counsel may use evidence admitted under
[MRE 413] to demonstrate an accused’s propensity to commit
the charged sexual assault.”®® Later cases decided by the Air

58. United States v. Castillo, 140 F.3d 874 (10th Cir. 1998). A jury in the District of New Mexico convicted Castillo of four counts of sexua abuse in violation of
18 U.S.C. § 2242(1) and four counts of sexual abuse of aminor in violation of 18 U.S.C. 8 2243(a). The offenses occurred on the Navajo Reservation at Crownpoint,
New Mexico. The chargesarose from three acts alleged by Castillo’s daughter, N.C., and one act alleged by his daughter, C.C. Each allegation led to a separate count
of sexual abuse and sexual abuse of aminor. At trial, the district court allowed N.C. to testify about a fourth uncharged incident, and allowed C.C. to testify about
two additional uncharged incidents. Unlike Enjady, which decided the constitutionality of Rule 413, the court in Castillo analyzed the constitutionality of Rule 414.
However, the analysis applied by the court was similar. The court specifically enumerated three reasons why the application of Rule 414 did not violate the Due
Process Clause. Firgt, the court looked to the historical practice regarding the general prohibition of propensity evidence in criminal trials. Notwithstanding the gen-
eral prohibition, the court looked to the “ambiguous’ history of the use of propensity evidence in sex offense cases when the defendant’s sexual character isan issue.
Second, the court also considered that other codified rules of evidence have been found constitutional even though they present the same risks that Rule 414 evidence
presents. Third, the court analyzed the procedural safeguards of Rules 402 and 403. Since Rule 402 requires all evidence to be relevant, and the Rule 403 balancing
test requires exclusion of unfairly prejudicial evidence evenif it isrelevant, the court reasoned that any overly prejudicia evidence would be excluded, thereby ensur-
ing constitutional fairness. “Thus, application of Rule 403 to Rule 414 evidence eliminates the due process concerns posed by Rule 414.” Id. at 883. Like Enjady,
Castillo’s equal protection argument was quickly addressed. Using the same analysis employed in Enjady, the court concluded that “ enhancing effective prosecution
of sexua assaultsis alegitimate interest.” 1d. “The government has a particular need for corroborating evidence in cases of sexua abuse of a child because of the
highly secretive nature of these sex crimes and because often the only available proof is the child’s testimony.”  Id.

59. Id. at 884.
60. United Statesv. Wright, 48 M.J. 896 (A.F. Ct. Crim. App. 1998).
61. 1d. at 900.
62. 1d. at 901.

63. Id. at 900.
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Force court have relied on Wright to summarily dismiss consti-
tutional challenges to MRE 413 and MRE 414.54

In light of these three cases, it appears that constitutional
attacks on FRE 413 and FRE 414, or on the corresponding
MRE 413 and MRE 414, will fail. Thus far, defendants have
been unsuccessful in showing that admitting evidence under
either Rule 413 or 414 deniesthem due process or violatestheir
right to equal protection. Moreover, both federal and military
courts apparently regard the prerequisitesto admitting Rule 413
or 414 evidence as adequate procedural safeguards to protect
defendants’ constitutional rights.

Admission of Propensity Evidence

There have been a number of cases, in both the federal and
military courts, which have addressed the admissibility of evi-
dence under Rules413 and 414. The most perplexing issuefac-
ing the courts in relation to these rules is the circumstances
under which a court will admit evidence of an accused’s pro-
pensity to commit sexual offenses or child molestation. Rule
404(b) delineates specifically the reasons for which prior bad
act evidence may be admitted, including to prove “motive,
opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident.”® Rules 413 and 414 remove
these limitations in sexual assault and child molestation cases.

404(b), a prosecutor now may use evidence of an accused’s
prior bad actsto show that the accused had a propensity to com-
mit the crime charged. The prosecutor need not show any other
purpose in offering the evidence.

Recent cases demonstrate that courts believe that Rules 413
and 414 supersede the stringent admissibility requirements of
Rule 404(b).%" Itisless clear, however, exactly how courts read
the new rulesin conjunction with the admissibility standards of
Rule 403. The initia question was whether the balancing test
required by Rule 403 applied to Rules 413 and 414. The plain
language of the rules suggested that such evidence was admis-
sible without regard to Rule 403. However, areview of theleg-
idative history of the rules reveals that Congress intended the
new rules to be viewed in conjunction with existing rules.®®
Therefore, the courts applied the Rule 403 balancing test®® to
evidence offered under Rules 413 and 414.7° Thisapproach has
evolved into a specialized balancing test for propensity evi-
dence.

Analysis Under Rule 403

Federal courts have wrestled with the applicability of Rule
403 to the new rules. In their analyses, the federal courts have
uniformly applied a balancing test under Rule 403™ to deter-
mine the admissibility of evidence under either Rule 413 or

These rules state that such evidence is admissible “for its bear-
ing on any matter to which it is relevant.”® Contrary to Rule

414. Generally, the courts have reasoned that, because the Rule
403 balancing test applies to all rules where admissibility of

64. See United Statesv. Bailey, 52 M.J. 786 (A.F. Ct. Crim. App. 1999); United States v. Dewrell, 52 M.J. 601 (A.F. Ct. Crim. App. 1999).
65. Fep. R. Evip. 404(b).
66. Fep. R. Evip. 413, 414. See supra notes 3-4 and accompanying text.

67. United Statesv. Mound, 149 F.3d 799, 802 (8th Cir. 1998) (stating that it was Congress's intent that the new rules supersede the restrictive aspects of Rule 404(b)
in sex cases); United States v. Guardia, 135 F.3d 1326, 1329 (10th Cir. 1998) (holding that Rule 413 supersedes Rule 404(b)’s restrictions allowing the government
to offer evidence of the accused's prior conduct to show propensity to commit the charged offense); United States v. LeCompte, 131 F.3d 767, 769 (8th Cir. 1997)
(holding that the new rules supersede the restrictive aspects of Rule 404(b)).

68. “In other respects, the general standards of the rules of evidence will continue to apply, including the restrictions on hearsay evidence and the court’s authority
under evidence rule 403 to exclude evidence whose probative value is substantially outweighed by its prejudicial effect.” 140 Conc. Rec. 8991 (statement of Rep.
Susan Molinari).

69. Federal Rule of Evidence 403 requires the court to balance the probative value of the evidence against the harm likely to result from its admission.

70. LeCompte, 131 F.3d at 769 (stating that evidence offered under Rule 414 is still subject to the requirements of Rule 403). See United Statesv. Mann, 193 F.3d
1172, 1173 (10th Cir. 1999) (stating that courts cannot ignore the bal ancing requirement of Rule 403); United Statesv. Lawrence, 187 F.3d 638 (6th Cir. 1999) (holding
that Rule 403 is applicable to Rule 414 evidence); United Statesv. Castillo, 140 F.3d 874, 882-83 (10th Cir. 1998) (applying the Rule 403 balancing test to evidence
offered under Rule 414, and holding that such application protects the accused’s constitutional right to due process); United Statesv. Eagle, 137 F.3d 1011, 1016 (8th
Cir. 1998) (stating that under both Rules 413 and 414, the court must conduct a Rule 403 balancing test); United States v. Guardia, 135 F.3d 1326, 1330 (10th Cir.
1998) (holding that the Rule 403 balancing test applies to Rule 413 evidence); United Statesv. Enjady, 134 F.3d 1427, 1433 (10th Cir. 1998) (applying the Rule 403
balancing test to evidence offered under Rule 413, and stating that the Rule 403 balancing test is necessary to ensure constitutionality of the rule); United States v.
Peters, 133 F.3d 933 (10th Cir. 1998) (holding that the Rule 403 balancing test applies to Rule 413); United Statesv. Meacham, 115 F.3d 1488, 1492 (10th Cir. 1997)
(stating that a Rule 403 balancing test is still required for evidence offered under Rule 414); United Statesv. Larson, 112 F.3d 600, 604-05 (2d Cir. 1997) (stating that
Rule 403 balancing test is consistent with Congress's intent); United States v. Bailey, 52 M.J. 786 (A.F. Ct. Crim. App. 1999) (adopting Dewrell test for Rule 403
balancing); United States v. Dewrell, 52 M .J. 601, 609 (A.F. Ct. Crim. App. 1999) (making definitive test for applying Rule 403 balancing to Rule 413 and Rule 414
evidence); United States v. Green, 50 M.J. 835, 839 (Army Ct. Crim. App. 1999) (holding that, in the Army, the military judge is required to conduct Rule 403 bal-
ancing test before admitting evidence under either Rule 413 or Rule 414); United Statesv. Wright, 48 M.J. 896, 899 (A.F. Ct. Crim. App. 1998) (finding that military
judge properly balanced Rule 413 evidence using Rule 403); United Statesv. Henley, 48 M.J. 864, 871 (A.F. Ct. Crim. App 1998) (applying Rule 403 balancing test
to Rule 414 evidence); United States v. Hughes, 48 M.J. 700, 717 (A.F. Ct. Crim. App. 1998) (holding that Rule 414 evidence must still comply with the Rule 403
balancing test).
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evidence is discretionary, Rule 403 should also apply to Rules
413 and 414. These courts have noted that the Rule 403 bal anc-
ing test should be applied to give the new rules their intended
effect,”? even though there is a preferencein favor of admitting
evidence under these rules.™ Therefore, federal courts gener-
ally apply the Rule 403 balancing test with a view toward
admitting the evidence under either Rule 413 or Rule 414.7
Moreover, several federal courts have added requirements to
the standard Rule 403 balancing test. For example, the 10th
Circuit Curt of Appeals stated that “a court must perform the
same 403 analysis that it does in any other context, but with
careful attention to both the significant probative value and the
strong prejudicial qualities inherent in all evidence submitted
under 413.”7 The court further stated that “the trial court must
make a reasoned, recorded finding”” concerning its Rule 403
balancing test, after afull evaluation of the proffered evidence.

The military’s response to these rules was not much differ-
ent. Initially, the military courts struggled with whether any
balancing test was required.”” In United Sates v. Hughes, the
Air Force court stated that, in examining the admissibility of
evidence under MRE 414, the evidence must still withstand the
MRE 403 balancing test.”® The Air Force court reaffirmed this
view in two later cases.”

The Army Court of Criminal Appeals also confronted the
issue of whether the MRE 403 balancing test was required. In
United Sates v. Green,® the military judge admitted evidence

71. Fep. R. Evip. 403. See supra note 9 and accompanying text.

of aprior alleged sexual assault by the accused against a differ-
ent victim. The alleged sexual assault occurred several months
prior to the charged offenses, and the military judge stated that
MRE 413's plain language made this type of evidence admissi-
ble.8! The military judge therefore admitted the evidence with-
out any balancing test. The Army court held that the military
judge erred as a matter of law, because the MRE 403 balancing
test was required prior to admission of evidence under either
MRE 413 or MRE 414.82

Although the Air Force court in Hughes took an approach
similar to the Army court in Green, the Air Force court has
recently adopted a different standard for applying the MRE 403
balancing test to evidence offered under MRE 414.% |n United
Satesv. Dewrell, ageneral court-martial convicted the accused,
an Air Force master sergeant, of committing an indecent act
upon the body of afemale less than sixteen years of age. The
charges arose from an incident that occurred on 1 October
1995, when the accused fondled ADK’s* chest under her shirt
and placed her hands on his exposed penis. The trial counsel
gavetimely notice of the government’s intent to offer the testi-
mony of two witnesses, Specialist C® and Ms. P under MRE
404(b) and 414.

Specialist C testified about events that allegedly occurred
between 1987 and 1989 when she was between eleven and thir-
teen yearsold. The first incident occurred while she was at the
accused’'s home to babysit. The accused was wearing short

72. Mound, 149 F.3d at 800; LeCompte, 131 F.3d at 769; Meacham, 115 F.3d at 1492.

73. Larson, 112 F.3d at 604; Mound, 149 F.3d at 800; Enjady, 134 F.3d at 1431; LeCompte, 131 F.3d at 769; United States v. Sumner, 119 F.3d 658, 662 (8th Cir.

1997); Meacham, 115 F.3d at 1492.

74. Mound, 149 F.3d at 800; LeCompte, 131 F.3d at 769; Meacham, 115 F.3d at 1492.

75. Guardia, 135 F.3d at 1330.

76. Id. at 1332.

77. See United Statesv. Green, 50 M.J. 835 (Army Ct. Crim. App. 1999); United States v. Wright, 48 M.J. 896 (A.F. Ct. Crim. App. 1998); United Statesv. Henley,
48 M.J. 864 (A.F. Ct. Crim. App 1998); United States v. Hughes, 48 M.J. 700 (A.F. Ct. Crim. App. 1998).

78. Hughes, 48 M.J. at 716. The court analogized the admissibility of evidence under MRE 414 to the admissibility of evidence of prior misconduct under MRE
404(b). The court stated that evidence offered under MRE 404(b) must meet a three-pronged test. First, the evidence must tend to prove that the accused committed
the uncharged misconduct. Second, the evidence must make some fact of consequence more or less probable. Third, the probative value of the evidence must not be
substantially outweighed by the danger of unfair prejudice or confusion. The court applied a similar test to the evidence offered under MRE 414.

79. Unites States v. Dewrell, 52 M.J. 601, 609 (A.F. Ct. Crim. App. 1999); Henley, 48 M.J. at 871.

80. 50 M.J. 835 (Army Ct. Crim. App. 1999).

81. Green, 50 M.J. at 837-8.

82. 1d. at 839. Thecourt relied heavily on legislative history and prior federal court cases, holding that the “ constitutional concernswith Rules413 and 414 are setisfied
by a proper application of the Rule 403 balancing test by the trial judge.” 1d. The court specifically looked at the drafters' analysis provided in the MCM wherein it
states that courts will apply the Rule 403 balancing test to evidence offered under Rules 413 and 414. See MCM, supra note 32, app. 22, at A22-36.

83. Dewrell, 52 M.J. at 609.

84. ADK isapseudonym. Itisunclear from the case what relationship, if any, ADK had with the accused.
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pants and she observed that the accused had an erection. The
accused then pulled his penis from his shorts, placed her hands
on it, and made her masturbate him. The second incident alleg-
edly occurred when the accused forced Specialist C into a bath-
room, locked the door, cornered her, and made her rub hispenis.
She also testified that on this occasion, the accused put his hand
in her vagina and roughly rubbed her until he gjaculated. Spe-
cialist C also testified that on a third occasion the accused
showed her pornographic materials.8”

The government also charged the accused with raping Ms. P
when shewasfifteen yearsold.® Ms. Ptestified that on several
occasions prior to the charged rape, the accused forced her hand
onto his penis, forced her to masturbate him, fondled her
breasts, and digitally penetrated her vagina. All of these inci-
dents occurred in the accused’s automobile while he was driv-
ing Ms. P home after babysitting.®°

The military judge admitted a portion of Specialist C's testi-
mony concerning the accused grabbing her, putting her hand on
his penis, and forcing her to masturbate him.*® The judge
admitted the evidence under MRE 404(b) and 414. However,
the military judge excluded the testimony concerning the inci-
dents in the bathroom, because they were too dissimilar to the
charged offenses and, therefore, the prejudicial effect of the evi-
dence would substantially outweigh its probative value® The

judge admitted Ms. P’'stestimony under MRE 413 because she
was over the age of fourteen at the time of the prior rape.*?

The accused appealed, arguing that the military judge
improperly admitted Specialist C's and Ms. P's testimony and,
in so doing, violated the Due Process and Equal Protection
Clauses of the Constitution.® Thefirst issue that the Air Force
court discussed was the military judge’s admission of the evi-
dence under MRE 404(b), 413, and 414. The Air Force court
found that, for three reasons, it was inappropriate to apply the
MRE 404(b) analysis to evidence offered under MRE 413 and
MRE 414. First, neither thetrial counsel nor the military judge
articulated a specific reason under MRE 404(b) as to why the
evidence was admissible. Second, the MRE 403 balancing
which the military judge performed “was not in accord with that
normally done” for MRE 404(b) evidence.** Third, thelimiting
instruction® given by the military judge was not a MRE 404(b)
instruction. Asaresult, the Air Force court found that the lower
court erred in applying the MRE 404(b) analysis to evidence
offered under MRE 414. Instead, the Air Force court found that
applying a modified MRE 403 balancing test was appropriate
in such cases.*

Chief Judge Snyder, writing for the Air Force court, focused
on the applicability of the MRE 403 balancing test to evidence
offered under either MRE 413 or MRE 414.%" The court first
considered the federal courts' views that Rule 403 should be

85. Specialist C was a family friend of the accused. She used to live across the street from the accused when both families were stationed in Oklahoma City,
Oklahoma. Specialist C was a baby-sitter for the accused's children when they were neighbors. It is unclear from the case how the authorities became aware of any

misconduct relating to Specialist C.

86. Ms. Pwasasecond victim. Ms. P was a baby-sitter for the accused’s children.

87. Dewrell, 52 M.J. at 605-06.

88. The panel found the accused not guilty of this offense. Id. at 606 n.1.
89. Id.

90. Id.

91. Id.

92. Id. at 607. The version of MRE 414 in effect at the time of the accused's trial, defined “child” as “any person below the age of fourteen.” However, the 1998

amendments rai sed the age to sixteen. MCM, supra note 32, MiL. R. Evip. 414.
93. Dewrell, 52 M.J. at 608.
94. Id.

95. The military judge gave the following limiting instruction:

Each offense must stand on its own and you must keep the evidence of each offense separate. The burden in on the prosecution to prove each
and every element of each offense beyond a reasonable doubt. As a genera rule, proof of one offense carries with it no inference that the
accused is guilty of any other offense. However, you may consider any similarities in the testimony of Ms. [P, ADK], and Spec C concerning

masturbation with regard to the Specification of Chargell.
Id. at 606.
9. Id.

97. Id.
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applied “in abroad manner which favors admission.”* Specif-
ically, the Air Force court critiqued the 10th Circuit’s applica-
tion of the balancing test, stating that the 10th Circuit’s
approach was too restrictive.*® Chief Judge Snyder stated that,
if Rule 403 was applied to Rules 413 and 414 in the same man-
ner as other rules, then the effects of Rules 413 and 414 “have
been neutralized if not eviscerated.”*® Consequently, the Air
Force court opted “for an approach which we believe accom-
plishes the purposes of the rules.” 1! The court stated:

We hold that when applying the Rule 403
balancing test to Rule 413 and 414 evidence,
the military judge will test for whether the
prior acts evidence will have a substantial
tendency to cause the membersto fail to hold
the prosecution to its burden of proof beyond
a reasonable doubt with respect to the
charged offenses. It is only when the prior
acts evidence is deemed to meet thistest that
its prejudicial value will be deemed to sub-
stantially outweigh the probative value of the
prior acts evidence in issue and thereby ren-
der exclusion of the evidence appropriate.1*

The court further elicited the primary factorsfor the military
judge to consider:

(1) whether the evidence will contribute to
the members arriving at a verdict on an
improper basis;

(2) the potential for the prior acts evidence
to cause the members to be distracted from
the charged offenses; and,

(3) how time consuming it will be to prove
the prior acts.1%

Asaresult, the Air Force court promulgated arule that devi-
ates from the norm established by the federal courts. Notwith-
standing the different approaches of the 8th Circuit and the 10th
Circuit, ™ it is clear that the federal courts required application
of the Rule 403 balancing test to determine the admissibility of
evidence under Rules 413 and 414.2% As discussed above,
Chief Judge Snyder critiqued the 10th Circuit Guardia holding
that the Rule 403 balancing should be applied to Rule 413 evi-
dence in the same manner it is applied to other types of evi-
dence. However, Chief Judge Snyder’s interpretation of the
Guardia holding was flawed. Moreover, the analysis used by
the 10th Circuit in Guardia demonstrated a superior under-
standing of the underlying evidentiary issues.'%®

The Guardia court stated: “Rule 413 marks a sea change in
the federal rules’ approach to character evidence, afact which
could lead to at least two different misapplications of the 403
balancing test.”'” First, a court might be tempted to exclude
Rule 413 evidence because of thetraditional view that such evi-
denceisawaystoo prejudicial.’® Second, a court might liber-
ally allow the evidence under “the belief that Rule 413
embodies a legislative judgment that propensity evidence
regarding sexual assaults is never too prejudicial or confusing
and generally should be admitted.”1%®

The 10th Circuit found that both of these potential misappli-
cations of the Rule 403 balancing test would be “illogical.” 110
Under the first approach, such a strict interpretation would
never allow admission of Rule 413 evidence.®* Because Con-
gress intended to partially repeal the admission limitations of

98. Id. at 609. The Air Force court termed the 8th Circuit's approach to this issue “broad,” and accused the 10th Circuit of trying to “stake out a middle ground

between a restrictive application and the Eighth Circuit's approach . . . .”

Id. See, eg., United States v. LeCompte, 131 F.3d 767, 769 (8th Cir. 1997) (stating that

Rule 403 must be applied to allow Rule 414 its intended effect); accord United States v. Mound, 149 F.3d 799, 800 (8th Cir. 1998) (stating that trial court must apply
413, 414, and 415 in away sufficient to accomplish the effect intended by Congress); United States v. Larson, 112 F.3d 600, 605 (2d Cir. 1997).

99. Dewrell, 52 M.J. at 609 (citing United Statesv. Guardia, 135 F.3d 1326 (10th Cir. 1998); United Statesv. Enjady, 134 F.3d 1427 (10th Cir. 1998)). The Air Force
court summarized the 10th Circuit approach by stating: “Rule 403 would be applied to Rule 413 and 414 evidence in the same fashion as evidence offered under other

rules which favor admission.” Id.

100. 1d.

101. Id.

102. Id. (emphasisin origina; citation omitted)
103. 1d.

104. See supra note 70.

105. United States v. Enjady, 134 F.3d 1427 (10th Cir. 1998); United Statesv. Larson, 112 F.3d 600 (2d Cir. 1997).

106. See United States v. Guardia, 135 F.3d 1326, 1328-32 (10th Cir. 1998).
107. Id. at 1330.
108. Id.

109. Id.
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Rule 404(b), the 10th Circuit reasoned, “Rule 413 only has
effect if weinterpret itin away that |eaves open the possibility
of admission.”*> With regard to the second approach, the 10th
Circuit said simply that Rule 413 “contains no language that
supports an especially lenient application of Rule 403.”113
Therefore, the 10th Circuit found that the Rule 403 balancing
test should be applied to Rule 413 evidence in the same manner
asit would be applied to any other type of evidence.*

Contrary to Chief Judge Snyder’s commentsin Dewrell, the
10th Circuit court recognized the extremely sensitive nature of
the balancing required for Rule 413 evidence. However, the
court also appreciated that “ propensity evidence. . . hasindis-
putable probative value.”'> Because the risk of prejudice
would be present to varying degrees each time Rule 413 evi-
dence was offered, the 10th Circuit concluded that courts must
consistently apply the Rule 403 balancing test in the same man-
ner asit is applied to other types of evidence.*® Thus, the 10th
Circuit’s interpretation was not overly restrictive, as Chief
Judge Snyder asserted in Dewrell, but was instead a reasoned
application of current law, which ensured fairness to the
accused, and the exclusion of evidence where its probative
value would be substantially outweighed by its prejudicial
effect.

For the military practitioner, a conflict now exists where the
Air Force court asserts an analytical approach to MRE 403 that
differs from the approach articulated by the Army court and the
federal courts. This conflict will only be resolved when the

110. Id.

111. 1d.

112. Guardia, 135 F.3d at 1330.
113. Id. at 1331.

114. 1d.

115. Id.

Court of Appealsfor the Armed Forces arti cul ates the appropri-
ate application of the MRE 403 balancing test to evidence
offered under MRE 413 or MRE 414. Although the Air Force
court offered a modified standard in Dewrell, it is not the stan-
dard that should be applied in courts-martial. While the deci-
sion in Dewrdll purportedly “accomplishes the purpose of the
rules,”” the 10th Circuit’s approach to the issue is superior.
The 10th Circuit’s approach providesfor the normal application
of Rule 403 to Rules 413 and 414, in the same manner that Rule
403 would be applied to other rules of admissibility. This
allows for a consistent evidentiary approach, regardless of the
basis for admission.

Prior Offenses—\What Are They and What is Needed to Prove
Them?

In addition to the varying approachesto the Rule 403 bal anc-
ing test, propensity evidence raises several other concerns. For
example, what types of prior bad acts are admissible at trial
against the defendant? Rules 413 and 414 allow admission of,
respectively, evidence of prior offenses of sexual assault and
offenses of child molestation. While the term “offense” is spe-
cifically defined in the rules,® there is no guidance as to the
prosecutor’s burden to demonstrate a prior offense. Moreover,
there is little guidance concerning when a prior offense
becomesinadmissible dueto timelimitations. Thissection dis-
cusses these issues.

116. An example of the dangers of an especially lenient application of the Rule 403 balancing test may be found in United Satesv. Charley, 189 F.3d 1251 (10th Cir.
1999). In Charley, ajury convicted the defendant of seven counts of sexual abuse of a child and sentenced him to life imprisonment. Id. at 1255. One issue raised
on appeal wasthe admission of aprior conviction for sexual molestation offered by the government under FRE 414. |d. at 1259-60. The defendant alleged that admit-
ting the prior conviction under FRE 414 denied him his constitutional due processright to afair trial. Id. at 1259. In evaluating thisissue, the court determined that
it must conduct a “ case-specific inquiry” into the trial judge’s decision to admit the Rule 414 evidence under Rule 403. 1d. The following excerpt details the tria

judge’s decision.

For the record, | have made a balancing test under 403 and 41[4], and | find the testimony of the previous sexual activity by the defendant to
outweigh any harm to come to him under 403. Specifically, under relevancy, in the discussions under Rule 413 it says, the proposed reformis
critical to the protection of the public from rapists and child molesters, and isjustified by the distinctive characteristics of the casesit will affect.
In child molestation cases, for example, a history of similar acts tends to be exceptionally probative because it shows an unusual disposition of
defendant - a sexual or sadosexua interest in children - that simply does not exist in ordinary people. Moreover, such casesrequire reliance on
child victims whose credibility can readily be attacked in the absence of substantial corroboration. In such cases, thereis a compelling public
interest in admitting all significant evidence that will illumine the credibility of the charge and any denial by the defense. So | have conducted
that balancing test. As| previously stated to you | found it was more probative than not under 4[0]3.

Id. at 1260 (emphasis provided) (citations omitted). The 10th Circuit found that “invoking the stated general reasons for the Rule's enactment” was a sufficient bal-
ancing test under Rule 403. 1d. However, it isobvious that the trial judge did little more that read the legislative history of Rule 414 contained in the advisory com-

mittee's note to the rule.

117. Dewrell, 52 M.J. at 606.
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Burden of Proof to Show a Prior Offense

Neither the FRE nor the MRE make any reference to the
level of proof required to show a prior sexual or child molesta-
tion offense. They simply state: “evidence of the defendant’s
commission of one or more offense or offenses of sexual assault
isadmissible . . . .”%® However, the legislative history behind
FRE 413 and FRE 414 provides some assistance.

David Karp, one of the original drafters of the proposed evi-
dentiary rules, outlined his opinions concerning the burden of
proof issue in an address presented to the Evidence Section of
the Association of American Law Schoolson 9 January 1993.12°
Representative Malinari Tater incorporated Mr. Karp's address

118. Fep. R. Evip. 413(d). In pertinent part: FRE 413(d) provides:

into her House speech on the Crime Control Act.’?* These
remarks provide a starting point for exploring the standard of
proof issue.

Mr. Karp stated, “the standard of proof with respect to
uncharged offenses under the new rules would be governed by
the Supreme Court’s decision in Huddleston v. United
Sates.”?2 While Huddleston addressed proof requirements
under Rule 404(b), Mr. Karp asserted that the same require-
ments would apply to evidence offered under Rules 413 and
414. InHuddleston, the Court listed four procedural safeguards
to the admission of evidence under Rule 404(b).*2 The Court
stated:

We think, however, that the protection
against such unfair prejudice emanates not

For purposes of thisrule and Rule 415, “ offense of sexual assault” means a crime under Federal law or the law of a State (as defined in section

513 of title 18, United States Code) that involved

(1) any conduct proscribed by chapter 109A of title 18, United States Code;

(2) contact, without consent, between any part of the defendant’s body or an object and the genitals or anus of another person;
(3) contact, without consent, between the genitals or anus of the defendant and any part of another person’s body;

(4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or
(5) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).

MCM, supra note 32, MiL. R. Evip. 413. In pertinent part, MRE 413 provides:

For purposes of thisrule, “offense of sexual assault” means an offense punishable under the Uniform Code of Military Justice, or acrime under

Federal law or the law of a State that involved

(1) any sexual act or sexual contact, without consent, proscribed by the Uniform Code of Military Justice, Federal law, or the law of a

State;

(2) contact, without consent of the victim, between any part of the accused’s body, or an object held or controlled by the accused, and the

genitals or anus of another person;

(3) contact, without consent of the victim, between the genitals or anus of the accused and any part of another person’s body;
(4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or
(5) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).

Fep. R. Evip. 414. In pertinent part, FRE 414 provides:

For purposes of this rule and Rule 415, “child” means a person below the age of fourteen, and “ offense of child molestation” means a crime
under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved

(1) any conduct proscribed by chapter 109A of title 18, United States Code, that was committed in relation to a child;

(2) any conduct proscribed by chapter 110 of title 18, United States Code;

(3) contact between any part of the defendant’s body or an object and the genitals or anus of a child;

(4) contact between the genitals or anus of the defendant and any part of the body of a child;

(5) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on a child; or

(6) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(5).

MCM, supra note 32, MiL. R. Evip. 414. In pertinent part, MRE 414 provides:

For purposes of this rule, “child” means a person below the age of sixteen, and “offense of child molestation” means an offense punishable
under the Uniform Code of Military Justice, or acrime under Federal law or the law of a State that involved

(1) any sexua act or sexual contact with a child, proscribed by the Uniform Code of Military Justice, Federal law, or the law of a State;

(2) any sexually explicit conduct with child proscribed by the Uniform Code of Military Justice, Federal law, or the law of a State;

(3) contact between any part of the accused’s body, or an object controlled or held by the accused, and the genitals or anus of a child;

(4) contact between the genitals or anus of the accused and any part of the body of a child;

(5) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on a child; or

(6) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(5).

119. Fep. R. Evip 413, 414. See supra notes 3-4 and accompanying text.

120. Karp, supra note 7, at 19.

121. 140 Cone. Rec. H8991 (Aug. 21, 1994) (statement of Rep. Susan Molinari).

122. Karp, supra note 7, at 19.
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from a requirement of a preliminary finding
by the trial court, but rather from four other
sources: first, from the requirement of Rule
404(b) that the evidence be offered for a
proper purpose; second, from the relevancy
requirements of Rule 402 as enforced
through Rule 104(b); third, from the assess-
ment the trial court must make under Rule
403 to determine whether the probative value
of the similar acts evidence is substantially
outweighed by its potential for unfair preju-
dice; and fourth, from Federal Rule of Evi-
dence 105, which providesthat thetria court
shall, upon request, instruct the jury that the
similar acts evidence isto be considered only
for the proper purpose for which it was
admitted.?*

The Court in Huddleston concluded: “such evidence should be
admitted if there is sufficient evidence to support a finding by
the jury that the defendant committed that similar act.”**> Mr.
Karp went on to say that the jury should be able to “reasonably
conclude by a preponderance [of the evidence] that the offense
occurred.” 1%

While federal courts have uniformly applied the Huddleston
criterial?” as envisioned by Mr. Karp, the military courts have
taken a slightly different approach. In United States v.
Hughes,'® the Air Force court departed from Huddleston and
created aunique standard to determine the admissibility of prior
offense evidence under MRE 404(b). First, the court found that
the military judge was not required to make a finding that the
government had proved the acts by a preponderance of the evi-
dence.®®® Here, the court relied on the “sufficient to support a
finding by the jury,” language from Huddleston.’® Even

123. Huddleston v. United States, 485 U.S. 681 (1988).
124. 1d. at 691-92 (citations omitted).
125. Id. at 685.

126. Karp, supra note 7, at 19.

though this is the same standard applied in Huddleston, the
court deviated from the Huddleston four-prong test and created
its own three-part test to review the admissibility of prior
offense evidence in courts-martial under MRE 404(b).*3! The
test asks: “Does the evidence reasonably support afinding that
the appellant committed the prior acts?; what fact of conse-
guence is made more or less probable by the existence of this
evidence?; and is the probative value substantially outweighed
by the danger of unfair prejudice?’*%2 Finally, the Air Force
court added: “we conclude a similar framework may be used
for evidence offered under [MRE] 414.” 1%

Because of the differing approaches of the Air Force court
and the Circuit Courts of Appeal, the standard of proof required
for admitting evidence under Rules 413 and 414 remains
unclear. While the Huddleston preponderance standard makes
sense, the question remains whether it should be used in Rule
413 or Rule 414 cases. The preponderance standard comes
from Rule 404(b), which allows admission of character evi-
denceif it fallswithin one of the listed exceptions, but never to
show propensity. Apparently, Congress intended to eliminate
this obstacle to admit evidence of prior acts in sexual assault
and child molestation cases. Thisimplies that a lower burden
should also be used. However, fairnessto the accused is of par-
amount importance in the evidentiary rules. Such alower bur-
den would open the door to the dangers of punishing an accused
because of prior bad acts, or because the panel believesthat the
accused is abad person.

Despite the legislative history and the Supreme Court’s
holding in Huddleston, a higher standard of proof should be
used in determining the admissibility of evidence under Rules
413 and 414. Because Rules 413 and 414 alow evidence to be
admitted to show propensity and to be considered on any matter
for which it is relevant, there is a greater need to protect the

127. See United States v. Mann, 193 F.3d 1172 (10th Cir. 1999); United States v. Roberts, 185 F.3d 1125 (10th Cir. 1999); United States v. Enjady, 134 F.3d 1427
(20th Cir. 1998); United States v. Roberts, 88 F.3d 872 (10th Cir. 1996). But see United States v. Sumner, 119 F.3d 658 (8th Cir. 1997). The 8th Circuit in Sumner
used a dlightly different standard. “To be admissible as Rule 404(b) evidence, the evidence must be ‘(1) relevant to a material issue; (2) proved by a preponderance
of the evidence; (3) higher in probative value than in prejudicia effect; and (4) similar in kind and close in time to the crime charged.”” 1d. at 660. Thus, the 8th
Circuit added the requirements that the proffered evidence be similar to the charged offense and not too old.

128. United States v. Hughes, 48 M.J. 700 (A.F. Ct. Crim. App. 1998).
129. Id. at 715.

130. Id.

131. See United Statesv. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989).
132. Hughes, 48 M .J. at 715.

133. Id. at 716.
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accused from unfair consideration of the evidence by the fact
finder. Huddleston reduced the threshold for admitting charac-
ter evidence under Rule 404(b) from clear and convincing to a
preponderance, because of the clear exceptions listed in Rule
404(b).13* The Court in Huddleston found that the legislature
had already balanced the probative value of this type of evi-
dence against the danger of unfair prejudice. However, the
Court was also careful to reiterate Rule 404(b)’s strict prohibi-
tion against the use of such evidence to show the accused's pro-
pensity to commit a particular offense.®

Likethefederal courts, the burden of proof required to show
aprior offense in the military courtsistoo low. While the Air
Force court relied on the “sufficient to support afinding by the
jury” language of Huddleston, it lowered this standard when it
devised the three-part test in Hughes.*® The first prong of the
test simply asked: “Does the evidence reasonably support a
finding that the appellant committed the prior act?’*” Evidence
sufficient to reasonably support a finding is well below a pre-
ponderance standard. The Air Force court further lowered the
standard in Dewrell.*®¥ While the Air Force court did not spe-
cifically address the burden of proof required, its adoption of
the MRE 403 balancing test had the practical effect of reducing
the burden from the preponderance standard. The court, in
Dewrell, focused on the government’s burden of proving the
charged offenses beyond areasonable doubt. Essentially, under
the Dewrell standard, any level of evidence that does not have
asubstantial tendency to detract from the government’s burden
to prove the charged offense will be admitted.

A clear and convincing standard should be applied to evi-
dence offered under Rules 413 and 414. The broader use of evi-
dence authorized under Rules 413 and 414 warrants a higher
standard of proof to show prior acts. A higher standard would
also establish a clearer nexus to the charged crimes. If thereis
more proof that the accused committed a prior act, then the gov-
ernment has better established the accused’s propensity to

134. Huddleston, 485 U.S. at 681, n.2.

135. Id. at 685.

136. Hughes, 48 M.J. at 715.

137. 1d.

138. United States v. Dewrell, 52 M.J. 601, 609 (A.F. Ct. Crim. App. 1999).
139. Fep. R. Evip. 413, 414; MCM, supra note 32, MiL. R. Evip. 413, 414.
140. 140 Cone. Rec. S12990 (Sept. 20, 1994) (statement of Sen. Robert Dole).
141. 1d.

142. United Statesv. Larson, 112 F.3d 600 (2d Cir. 1997).

143. United States v. Meacham, 115 F.3d 1488 (10th Cir. 1997).

engage in similar acts. Also, if the prior act is shown more
clearly, then the court can better ensure fairness to the accused.
Finally, the Huddleston case addressed evidence offered under
Rule 404(b), not Rules 413 and 414. Rules 413 and 414 should
be analyzed differently, and with greater scrutiny, because evi-
dence admitted under either rule “may be considered for its
bearing on any matter to which it is relevant.” %

Time Limitation—How Old is Too Old?

As with the burden of proof to show a prior offense under
Rules 413 and 414, the rules provide no guidance on when a
prior offense becomes inadmissible due to time limitations.
Senator Dole argued during debates on these rules that even
very old evidence would still have great probative value when
it comesto propensity to commit sexual assaultsor child moles-
tation.* “No timelimit isimposed on the uncharged offenses
for which evidence may be admitted; asapractical matter, evi-
dence of other sex offenses by the defendant is often probative
and properly admitted, notwithstanding substantial lapses of
time in relation to the charged offense or offenses.”' There-
fore, the legiglative history reveals that no time limit was
intended to apply.

Although the courts have given great deference to the con-
gressional intent in passing the rules, the courts have also criti-
cally examined the age of proffered evidence while conducting
their Rule 403 balancing tests. Two federal casesillustrate this
point: United States v. Larson'*? and United Sates v. Mea-
cham.®

In Larson, ajury convicted the defendant, David A. Larson,
of interstate transportation of a minor with intent to engage in
criminal sexual conduct in violation of 18 U.S.C. § 2423(a).}*
Prior to trial, the government gave timely notice of itsintent to
offer the testimony of three witnesseswho alleged that they had

144. Theindictment charged that Larson had transported a 13 year-old boy from Connecticut to M assachusetts to engage in sex. Larson had a cabin in Otis, Massa-
chusetts, to which he took the boy under the pretense that the boy would work around the cabin, go water skiing, and go swimming. However, once there, Larson
served the boy alcohol and then engaged in sexual actswith him. Larson, 112 F.3d at 602.
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been sexually molested by Larson when they were minors.
While the case does not state which provisions the government
relied on, the district court analyzed the admissibility of the
proffered evidence under both Rules 404(b) and 414.1*> The
court considered testimony from two witnesses, Stevens and
Walsh, concerning the defendant’s prior crimes.’* Stevenstes-
tified about acts that occurred sixteen to twenty years before
trial and Walsh testified about acts that occurred twenty-one to
twenty-three years before trial.14” The district court allowed
Stevens's testimony, but excluded Walsh's. 14

On appeal to the Second Circuit Court of Appeals, Larson
argued that it was prejudicial error for the trial judge to admit
Stevens's testimony under Rules 414 and 404(b), because the
acts about which he testified occurred years beforetrial .»*° The
court agreed that the moreremote aprior act is, thelessreliable
and lessrelevant it may become.™® However, the court went on
to say that there is no “bright-line rule as to how old is too
old.”*! In finding that the district court had not abused its dis-
cretion in admitting Stevens's testimony, the Second Circuit
stated that the similarity between Stevens's testimony and the
charged offense made his testimony relevant.®> Further, both
the “traumatic nature of the events and their repetition over a

145. Id. at 604.

span of four years,” were strong indicators of Stevens'sreliabil-
ity asawitness.’® The lower court was upheld.

In Meacham, ajury in the Digtrict of Utah convicted Henry
L ee Meacham of one count of transporting aminor in interstate
commerce with the intent that she engage in sexual activity in
violation of 18 U.S.C. 8 2423.1% Thevictim, atwelve year-old,
female relative of Meacham, alleged that on two occasions she
accompanied Meacham hauling freight between Utah and Cal-
ifornia. On those occasions, Meacham engaged in criminal
sexua activity with her.™ Meacham testified and denied any
sexual contact with the victim.’*® On cross-examination, he
also denied fondling his stepdaughters when they were under
the age of fourteen.™” In rebuttal to this statement, the govern-
ment called Meacham'’s two stepdaughters.’® Each testified
that Meacham had molested them more than thirty years prior
to trial . The court reviewed the legidative history of Rules
413 and 414, and determined that such testimony was admissi-
ble.1

These cases demonstrate that a clear time limit should be
imposed on the admissibility of prior offenses. In other rules of
evidence, clear time limits on admissibility ensure the reliabil-
ity and relevance of the proffered evidence. For example, in

146. 1d. at 602. Stevensalleged that the defendant engaged in similar conduct with him occurring 16 to 20 yearsbeforetrial. The court admitted histestimony. Walsh
aleged also that the defendant had engaged in similar conduct with him occurring 21 to 23 years before trial. The court excluded his testimony. The third witness,
Deland, was not discussed by the court, leaving it unclear whether the district court admitted or excluded his testimony.

147. Id.

148. 1d. at 602-03. The court reasoned that the events to which Wal sh would testify were too remotein time. Therefore, in applying the Rule 403 balancing test, the
court concluded that the probative value of Walsh's testimony was substantially outweighed by the danger of unfair prejudice to the defendant. On the other hand,
the court concluded that the events to which Stevens testified were “not so remote in time so as to constitute unfair prejudice to the defendant.” 1d. at 602. The court
further found that Stevens's testimony “goes to the presence of a common scheme or plan on the part of the defendant and also is relevant to the defendant’s intent

and motive in the commission of the charged offense.” Id. at 603.
149. Id. at 605.

150. Larson, 112 F.3d at 605.

151. 1d.

152. 1d.

153. 1d.

154. United States v. Meacham, 115 F.3d 1488 (10th Cir. 1997).
155. Id. at 1491.

156. 1d.

157. 1d.

158. 1d.

159. Id.

160. Id. at 1495. The court reasoned that, since no time limit is imposed on the uncharged offenses that may be used under Rule 414, testimony concerning events

which occurred 30 years ago would be admitted.
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Rule 609, there is a 10-year limitation on the use of aprior con-
viction to impeach a witness. Without such limitation, the
accused is exposed to the use of prior acts from his entire life.
The older the act, the more difficult it would be for the accused
to investigate or defend against the allegation. Moreover, prior
bad acts from the distant past may cause the fact finder to lose
focus from the charged offense. It is even possible that evi-
dence of aprior crime could be offered after the statute of lim-
itations for the crime has run. If evidence of this crime was
admitted, an accused could be punished for an offense where
the government has otherwise lost the ability to prosecute him
due to the statue of limitations. Finally, time limits should be
imposed becausethereliability of the proffered evidence would
decrease commensurate with the age of the prior offense.

A Practical Guidefor Military Practitioners

The prohibition against admitting character evidence to
show an accused’s propensity to commit certain offensesiswell
entrenched in today’s practice. This theory finds its origin in
the earliest annals of English jurisprudence.’®* However, MRE
413 and MRE 414 have crumbled much of the historic wall
between the panel and evidence of an accused’s propensity to
commit an offense. Asaresult, military practitioners must be
prepared to deal with MRE 413 and MRE 414 evidentiary
issues as admission of propensity evidence in courts-martial
increases. This section offers practice tips for dealing with
theserules at trial.

Trial Counsel

In most cases, trial counsel will like these rules because they
permit the government to present evidence that the accused has
committed similar offenses in the past. Therefore, the trial
counsel can argue that the accused is more likely to have com-
mitted the offenses with which he is charged. To be effective,
however, the trial counsel must remember the following predi-
cate factors that open the door to admitting evidence under
either MRE 413 or MRE 414.

First, there are strict notice requirements. Both MRE 413
and MRE 414 state that “the Government shall disclose the evi-
denceto the accused . . . at least five days before the scheduled
date of trid . ..."*? Trial counsel should not wait until the last
minuteto providethe required noticeto the accused. Thenotice
requirement is designed to promote fairness, eliminate surprise,
and allow the defense sufficient time to investigate and prepare
rebuttal or cross-examination. Timely notice preserves these

161. See Imwinkelreid, Undertaking the Task, supra note 6.
162. MCM, supra note 32, MiL. R. Evip. 413, 414.
163. Id.

164. United States v. Wright, 48 M.J. 896, 901 (A.F. Ct. Crim. App. 1998).

concerns. Arguably, it may even press the accused closer to a
plea agreement if he believes, after investigation, that the dam-
aging evidence will be admitted.

Second, trial counsel must collect sufficient evidence to
meet the burden of proving the prior offense. Obvioudly, this
entails thorough investigation. Compiling evidence is not the
trial counsel’s only concern. He must also precisely articulate
the government’s burden under MRE 413 and MRE 414. Trial
counsel will likely assert the diminished standard of proof used
by the Air Force court in Dewrell. While Dewrell does not spe-
cifically address the burden of proof required, the court’sruling
has the potential effect of lowering the “preponderance” stan-
dard followed by the federal courts and other military courts.
Because the Court of Appeals for the Armed Forces has not
ruled on this issue, however, trial counsel must be prepared to
prove the prior offense by a preponderance of the evidence, as
used in Huddleston. Thegreater the weight of the evidence pre-
sented concerning the offense, the more likely it is that the mil-
itary judge will find the evidence probative, relevant, and
reliable.

Third, trial counsel must be prepared to overcome the
accused’s inevitable objection under MRE 403. To overcome
the MRE 403 objection, thetrial counsel must articulatethesig-
nificant probative value of the evidence. Tria counsel should
discuss the similarities between the charged offense and the
prior offense, including similarities between the victims. Tria
counsel should also counter the age of the prior offense, when
appropriate, by emphasizing the reliability of the prior victim,
the presence of a sworn statement, and any other corroborating
evidence. At the same time, thetrial counsel must be prepared
to explain why the danger of unfair prejudice to the accused
does not significantly outweigh the probative value of the evi-
dence.

Fourth, the trial counsel must be prepared to argue propen-
sity evidence creatively during closing. The military judge may
be uncomfortable with the new rules, due to the general prohi-
bitions of MRE 404(b). However, the M RE 404(b) prohibitions
should not apply to MRE 413 and MRE 414 admissibility
issues. Rather, the new rules permit admission of propensity
evidence “for any matter to which it isrelevant.”** Moreover,
recent case law supports the use of MRE 413 or MRE 414 evi-
dence to argue the propensity of the accused to commit a par-
ticular offense.’® The trial counsel presents a compelling
argument to the panel when he demonstrates that the accused
has a propensity to commit the charged offenses because he
committed similar offenses before.

Trial Defense Counsel

AUGUST 2000 THE ARMY LAWYER * DA PAM 27-50-333 19



Thetrial defense counsel’sjob isformidable in cases where
MRE 413 or MRE 414 evidence is offered. The defense coun-
sel may believe that the most damaging evidence against his
client is about to be admitted, and that the defense counsel is
powerless to prevent that from happening. However, if the
defense counsel has done his job, he will be well prepared at
trial to protect hisclient from MRE 413 or MRE 414 evidence.

First, the defense counsel must begin investigation as soon
as he receives notice of the government’s intent to use propen-
sity evidence. The more evidence gathered about the alleged
uncharged offense, the better position the defense counsel will
beinto defend hisclient. A thorough understanding of the facts
will help the defense counsel to either rebut the allegations or
to cross-examine the government’s witness. If done properly,
this may lay the foundation to later argue against admitting the
evidence under MRE 403. The trial counsel has the burden to
prove the prior offenses—defense counsel must hold the gov-
ernment to that burden. The defense counsel should assert the
preponderance standard, as set out in Huddleston. Notwith-
standing the Huddleston standard, the defense counsel could
assert the position taken by this article, and argue that the court
should apply a clear and convincing standard to evidence
offered under MRE 413 and MRE 414. The defense counsel
can argue that, because MRE 413 and MRE 414 allow evidence
to “be considered for its bearing on any matter towhichitisrel-
evant,” such evidence falls outside of the scope of the 404(b)
standard articulated in Huddleston.

Second, the defense counsel must hold the trial counsel to
the noticerequirementsintherules. Although the military rules
require only five days notice, the defense counsel can argue that
he needs additional timeto prepare, depending on the age of the
prior offense. The defense counsel can further argue that he
needs more than the five days provided in MRE 413 and MRE
414 to respond; after all, Congress allowed fifteen days under
thefederal rules. When appropriate, the defense counsel should
give notice of MRE 412 evidence.!® Arguably, if MRE 413

165. MCM, supra note 32, MiL. R. Evip. 412. In pertinent part, MRE 412 provides:

allows the government to offer evidence of prior alleged rapes,
then the accused should be given wider latitude in offering evi-
dence under MRE 412.

Third, the defense counsel must ask the military judge to
determine the admissibility of propensity evidenceinan Article
39asession of the court. Thisisthetype of potentially inflam-
matory information that the defense counsel does not want to
dlip out in front of the panel. The prejudicial impact of such
evidence, offered in an open session of the court, but not admit-
ted, would be difficult to overcome.

Fourth, athorough presentation of the evidence will help the
defense counsel articulate agood M RE 403 objection. He must
aggressively cross-examine the government’s witnesses and
should emphasize the prejudicial nature of the government’s
evidence. Oftentimes, evidence offered under MRE 413 or
MRE 414 will be old and the defense counsel can challenge the
reliability of that evidence. In addition, the defense counsel
must distinguish between the prior act and the charged offense.
The more differences shown by the defense counsel, the less
reliable the government’s evidence becomes. If the defense
counsel is unable to distinguish the evidence, he should cau-
tiously emphasize to the panel that the similarities between the
prior act and the charged offense are confusing, and that the
panel should take great care to try the accused only for the
charged offense.

Fifth, the defense counsel must be prepared to ask for alim-
iting instruction to the panel concerning proper use of MRE 413
and MRE 414 evidence. Courtshavelooked to limiting instruc-
tions under MRE 404(b) for guidance. The trial counsel will
likely argue that rules and relevant case law allow the govern-
ment to offer evidence that shows the accused’s propensity to
commit the charged offense. The defense counsel should
counter that propensity is only one factor to be considered.¢
Although the rules state that propensity evidence may be used
for any matter to which it is relevant, courts frequently place
limitations on the use of the such evidence by instructing the
panel 27 Moreover, alimiting instruction detractsfrom thetrial

(@) . .. Thefollowing evidence is not admissible in any proceeding involving alleged sexual misconduct except as provided in subdivisions (b)

and (c) of thisrule:

(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior; and
(2) Evidence offered to prove any aleged victim's sexual predisposition.

(b) Exceptions.

(1) Inaproceeding, the following evidence is admissible, if otherwise admissible under these rules:
(A) Evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused

was the source of semen, injury, or other physical evidence;

(B) Evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexua mis-
conduct offered by the accused to prove consent or by the prosecution; and
(C) Evidence the exclusion of which would violate the constitutional rights of the accused.

(c) Procedure to determine admissibility.

(1) A party intending to offer evidence under subdivision (b) of this rule must:
(A) file awritten motion at least 5 days prior to entry of pleas specificaly describing the evidence and stating the purpose for
whichit is offered unless the military judge, for good cause shown, requires a different time for filing or permitsfiling during trial;
(B) serve the motion on the opposing party and the military judge and notify the alleged victim or, when appropriate, the alleged

victim's guardian or representative.

166. Unites Statesv. Dewrell, 52 M.J. 601, 610 (A.F. Ct. Crim. App. 1999).
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counsel’s arguments concerning propensity, and it may even
diminish the trial counsel’s ability to make such an argument.
If the damaging evidence comesin, the defense counsel must be
prepared to use every available tool to limit the damaging
impact of the evidence to his client.

The Military Judge

The military judge may have the most difficult job when it
comes to MRE 413 and MRE 414 evidence. That difficulty is
compounded, because the Court of Appeals for the Armed
Forces has not yet heard a case involving these evidentiary
rules. However, the job of the military judge is made easier by
the military and federal cases that have addressed the admissi-
bility of propensity evidence under the new rules. The follow-
ing guidance can be gleaned from those cases that interpreted
MRE 413 and MRE 414.

First, the military judge must satisfy the predicate criteria
listed by Judge Rolph in United States v. Meyers,*% before
admitting evidence under either MRE 413 or MRE 414.
Implicit in this determination is applying a proper balancing
test under MRE 403.2%° |t isprobably wiser to use the complete
MRE 403 balancing test, instead of the modified version used
by the Air Force court in Dewrell. For courts-martial in the
Army, complete MRE 403 balancing isrequired.’® |n addition,
the Dewrell court basically turned its brow at existing case law
to further open the doors of admissibility. It islikely that the

Court of Appeals of the Armed Forceswill adhere to the higher
standard when it addresses the issue. Finally, because MRE
413 and MRE 414 can be anal ogized to evidence offered under
MRE 404(b), military judges should use the complete 403 bal-
ancing test, which was al so the higher standard set forth by the
Supreme Court in Huddleston.

Second, the military judge should ensure that the govern-
ment satisfies its burden of proving any prior offense offered
under the rules. To accomplish this, the military judge should
conduct a pretrial hearing and require the government to put on
itsevidence. Thisallowsthemilitary judgeto fully evaluatethe
evidence, and make an assessment of witness credibility. It also
allowsthe military judge to make afirst-hand assessment of the
relevance and reliability of the evidence. Finaly, this alows
the military judge to make a reasoned record of the decision,
articulating for the record the precise factors considered in con-
ducting the MRE 403 balancing test.

Conclusion

The Crime Control Act was probably the most sweeping
crime bill ever passed by Congress. The Act’'s amendments to
the Rules of Evidence reflect a significant departure from the
historical prohibition against using character evidence to show
a person’s propensity to commit a crime. Congress carved out
these exceptions, encompassed by Rules 413 and 414, to spe-
cifically combat a perceived increase in sexual offenses against

167. Seeid. (stating that the military judge gave clear limiting instruction to members on how they were to use evidence admitted under MREs 413 and 414); United
States v. Bailey, 52 M.J. 786 (A.F. Ct. Crim. App. 1999) (stating that the military judge gave limiting instruction to members on proper use of Rule 413 evidence);
United States v. Henley, 48 M .J. 864, 872 (A.F. Ct. Crim. App. 1998) (stating that the military judge provided the members alimiting instruction on the proper use of
evidence admitted under MRE 414); United States v. Hughes, 48 M.J. 700, 713 (A.F. Ct. Crim. App. 1998) (stating that the military judge gave limiting instruction
that witness'stestimony regarding prior alegation of sexual abuse could be considered only “for the limited purpose of itstendency, if any, to explain the state of mind
of [thewitness] . . ., [and that members should] not consider this evidence for any other purpose, [or] conclude from this evidence that the accused is a bad person or

has criminal tendencies and that he therefore committed the offenses charged”).

168. United States v. Myers, 51 M.J. 570, 580-81, n.20. (N.M. Ct. Crim. App. 1999). Judge Rolph opined:

There now appears to be anumber of predicate determinations that every military judge must make when facing the decision of whether or not

to admit evidence under Mil. R. Evid. 413. These include:

Determining that the accused is charged with “an offense of sexual assault.” Mil. R. Evid. 413(a) and (d)(defining an “offense of sexual

assault”);

Determining that the evidence offered is “evidence of the accused’s commission of one or more offenses of sexual assault.” Mil. R. Evid.

413(a);

Determining that the evidence is relevant under Mil. R. Evid. 402 (“Evidence which is not relevant is not admissible.”). In this regard, the
military judge must conclude that the evidence shows the accused had a particular propensity bearing on the charged offense. Part of thisrel-
evance determination involves the military judge concluding that the members could reasonably find the conditional fact (i.e. that the accused

committed the prior sexual assault) by a preponderance of the evidence;

Determining and ruling that the prejudicial impact of the evidence is substantially outweighed by its probative value. Mil. R. Evid. 403;

Determining that proper disclosure and notice, at least 5 days beforetrial, of the Government’sintent to offer this evidence has been made. Mil.

R. Evid. 413(b).
Id.
169. United States v. Green, 50 M.J. 835, 839 (Army Ct. Crim. App. 1999).

170. Id. at 839.
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women and children. The call to adopt these ruleswas not from
legal scholars and practitioners; instead, Congress acted in
response to public opinion. As aresult, our legal system now
operates under ill-conceived evidentiary rules that are overly
complex in application.

Although the accused faces tremendous risks from the
admission of propensity evidence, military and federal courts
have given great deference to the congressional intent underly-
ing Rules413 and 414. Moreover, thefederal courts have over-

whelmingly held that the rules are constitutional. The best
solution requires Congress to make comprehensive amend-
ments to the Federal Rules of Evidence, with the express pur-
pose of effectively integrating Rules 413 and 414 into the
existing rules. Because a major revision is unlikely, however,
practitioners must struggle with the ambiguities inherent in
Rules 413 and 414 until the courts provide more consistent
guidance. In so doing, practitioners must ensure that fairnessto
the accused is maintained in the courtroom.
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Introduction

United States military forces are permanently, or relatively
permanently, stationed on bases all over the world. In this era
of “force projection” doctrine, American service members also
find themselves temporarily deployed to foreign soil—Haiti,
Somalia, Bosnia, and Kosovo are but a few recent examples.
United States military personnel serving overseas are often
accompanied by both family membersand acivilian workforce.

The presence of American forces and accompanying civil-
iansin foreign countriesrai ses questions asto whether the send-
ing nation or the receiving nation has criminal jurisdiction over
American citizens who break the law. Where U.S. forces are
involved, astatus of forces agreement (SOFA) typically defines
the legal status of American military personnel and accompa
nying family members and civilians. While most of the crimi-
nal jurisdictional issuesare clearly spelled out by SOFAs, some
jurisdictional gaps have developed over the years.

This article focuses on current criminal jurisdiction issues
confronting the U.S. military overseas. These issues include
the military’s lack of jurisdiction over American family mem-
bers and civilian workers, and the impact of changing attitudes
among U.S. allies on SOFA criminal jurisdiction concerns like
pre-trial custody, death penalty offenses, and environmental
crimes. It does not proposeto offer solutionsto these problems;
instead, this article seeks to make the military lawyer aware of
the problem areas likely to be encountered overseas. Before
delving into these issues, this article provides some background
on SOFAs and their jurisdictional tenets.

Status of Forces Agreements

The end of World War |11 and the start of the Cold War ush-
ered inanew erafor the U.S. military. Thisnew erasaw for the

first time large numbers of U.S. forces permanently forward-
deployed around the globe to enforce a policy of Communism
containment. Status of forces agreements were created
between the United States and host nations “to definetherights,
immunities, and duties of the force, its members, and family
members.”? While a mgjor feature of a SOFA is apportioning
criminal jurisdiction between the United States and the receiv-
ing nation, the SOFA also addresses civil jurisdiction, claims,
taxes, duties, services provided by each party, and procuring
supplies and local employees.? The United States, asthe nation
with the greatest number of overseas-deployed troops,® cur-
rently has 105 SOFAs with 101 foreign countries.* Status of
forces agreements can be either bilateral or multilateral like the
North Atlantic Treaty Organization (NATO) SOFA. Though
SOFAs vary in their terms slightly from one nation to the next,
all are very similar and are patterned after the original NATO
SOFA, except in one important regard. The NATO SOFA is
one of the few reciprocal SOFAs that the United States is a
party to, most others are non-reciprocal.

Status of forces agreements divide crimina jurisdiction
according to which nation’slaws have been violated—U.S. law,
host nation law, or both. Where the violation is strictly of U.S.
law, the United States has sole criminal jurisdiction. Wherethe
violation is strictly of host nation law, the host nation has sole
criminal jurisdiction. Host nations never exercise exclusive
jurisdiction over U.S. military personnel, however. By violat-
ing host nation law, the service member’s conduct brings dis-
credit upon the armed forces—a violation of Genera Article
134 of the Uniform Code of Military Justice (UCMJ).> When
the violation is of both nations' laws, a concurrent criminal
jurisdiction situation exists.

A formula exists to allocate jurisdiction in these concurrent
cases. When the criminal act violates the laws of both states,
the receiving state has primary jurisdiction, except in two situ-
ations; official duty casesand “inter se” cases. In official duty

1. Colonel Richard J. Erickson, Status of Forces Agreements. A Sharing of Sovereign Prerogative, 37 A.F. L. Rev. 137, 140 (1994).

2. J. Holmes Armstead, Jr., Crossroads. Jurisdictional Problems for Armed Service Members Overseas, Present and Future, 12 SU. L. Rev. 1, 4 (1985).

3. Keith Highet et al., Jurisdiction-NATO Status of Forces Agreement—U.S. Servicemen Charged with Criminal Offenses Overseas—European Convention on Human

Rights, 85 Am. J. INT'L L. 698, 702 (1992).

4. INTERNATIONAL & OpPERATIONAL LAw Division, Orrice oF THE JupGe ADvocaTE GENERAL, U.S. AIR FORCE, INTERNATIONAL NEGOTIATION & AGREEMENT HANDBOOK, tab

18 (2000).

5. UCMJart. 134 (LEXIS 2000).
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cases (when the act occurs during the performance of official
duties) the sending state has primary jurisdiction.t Article VII
of the NATO SOFA, for example, states that the United States
has primary criminal jurisdiction over amember of theforcein
relation to any offense arising out of any act or omission that
occurred in the performance of an official duty and that is pun-
ishable according to the laws of both the sending and receiving
state.” What isdeemed an “ official duty” isaunilateral decision
made by the United States, though foreign nations can resort to
diplomatic negotiations to resolve disputes. Regardless, the
granting of official duty certification in dubious cases by U.S.
officials undermines the cooperative nature of SOFAs and is
viewed by host nations as a deprivation of their jurisdictional
right. Inter se cases—those where the only victim is the send-
ing state or a person from the sending state who is covered
under the SOFA—also vest primary jurisdiction in the sending
state.? Simply put, the nation with the greatest interest in the
case hasthe primary right to exercise jurisdiction. But in keep-
ing with an early Senate directive to maximize U.S. jurisdiction
whenever possible, the United States has negotiated supple-
mental agreements with several host nations giving it primary
jurisdiction even when the victim is from the host nation.®

Even in the absence of such agreements, it is standard U.S.
policy to request that host nations waive their primary jurisdic-
tion over U.S. service members, family members, and civilians
employed by the military. The Judge Advocate Genera of the
Army reported 13,128 concurrent jurisdiction offenses over
which the foreign country had the primary right in 1990.° In
11,751 of these cases, U.S. military authorities obtained a
waiver of foreign jurisdiction, for a worldwide waiver rate of
eighty-nine percent.*

As comprehensive as the SOFA criminal jurisdiction provi-
sions seem, post-SOFA decisions by the Supreme Court have
left the U.S. military overseas incapable of prosecuting family

members and civilians employed by the military for violations
of U.S. law.

Jurisdiction over Civilians

While members of the military are subject to the UCMJ
wherever deployed, the sameisno longer true for family mem-
bers and civilian workers that accompany the military abroad.
Promulgated in 1951, the UCMJ preserved the military’s tradi-
tional wartime jurisdiction over all “persons serving with or
accompanying an armed force in the field.”*> Furthermore,
because of the large number of family members and civilians
accompanying U.S. forces stationed abroad to wage the Cold
War, Article 2(a)(11) made the following persons subject to the
UCMJ in peacetime: “persons serving with, employed by, or
accompanying the armed forces outside the United States and
outside the Commonwealth of Puerto Rico, Guam, and the Vir-
gin Islands.”** Being “subject” to the UCMJ meant trial by
courts-martial for these classes of civilians.

By the mid-1950s, Article 2(a)(11) was under heavy consti-
tutional attack. Military jurisdiction over family members
charged with capital crimes was thefirst to be struck down. In
the 1957 case of Reid v. Covert,** which involved two habeas
corpus petitions from wives convicted by courts-martial of the
premeditated murders of their servicemen husbands, the
Supreme Court held that Article 2(a)(11) could not be constitu-
tionally applied in peacetime.’> Peacetime for the Supreme
Court is defined as a time other than during a congressionally
declared war.® Threeyearslater, in Kinsella v. United Sates ex
rel. Sngleton,'” the Court extended its holding in Reid to family
members charged with non-capital crimes.!®

Meanwhile, the Court was coming to the same conclusions
in regard to crimes committed by the military’s civilian work-

6. INTERNATIONAL & OPERATIONAL Law DEeP'T, THE JUuDGE ADVOCATE GENERAL'S ScHooL, U.S. ArRMY, StaTUs oF Forces AGREEMENTS (SOFAS) 4 (1999) [hereinafter

SOFAY.

7. Agreement Between the Partiesto the North Atlantic Treaty Regarding the Status of their Forces, June 19, 1951, 7 U.S.T. 1792, T.I.A.S. No. 2845.

8. SOFAs, supra note 6.

9. Highet, supra note 3, at 699.

10. Report of the Judge Advocate General of the Army October 1, 1990 to September 30, 1991, 34 M.J. XClII, XCVI (1992).

11. 1d.

12. UCMJart. 2(8)(10) (LEXIS 2000).

13. UCMJart. 2(a)(11).

14. 354U.S. 1 (1957).

15. 1d.

16. United Statesv. Averette, 41 C.M.R. 363 (C.M.A. 1970).

17. 361 U.S. 234 (1960).
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ers. In Grishamv. Hagen,*® another habeas corpus petitionin a
premeditated murder case involving a civilian employee, the
Court could find no appreciable distinction between family
members and employees and thus ruled the military’s jurisdic-
tion unconstitutional. The same result was reached for a civil-
ian employee in a non-capital crime in the companion case of
McElroy v. Guagliardo.?

The Reid-Kinsella and Grisham-McElroy line of decisions,
and Congress's subsequent failure to take remedial action, have
many implications for the military overseas. When family
members or civilian employees violate strictly U.S. law, they
areimmune from military prosecution. Thelocal military com-
mander can do nothing more than take administrative action
against the offender. The most severe action entails sending the
accused party back to the United States. Concurrent jurisdic-
tion offenses where the host nation has primary jurisdiction,
must be reported to the host nation and present military author-
ities with a difficult choice—permit, or request, that the host
nation prosecute the offender, or request a waiver of jurisdic-
tion from the host nation. If a waiver is granted, the most an
offender could receive is administrative punishment. This
choice becomes less difficult where the host nation’s justice
system assures a fair trial, but thisis not the case everywhere.
If awaiver isgranted, once again, the military cannot prosecute.
Thus, for the military, the choice is between local prosecution
and no prosecution.? Sometimes, even local prosecution is
foreclosed because host nations “ often decline this authority for
offenses committed by Americans against other Americans.” %

In deployment scenarios where SOFAs tend not to exist, the
military commander can turn civilians over to the host nation
for prosecution, but typically must accept no prosecution by
default. InHaiti and Rwanda, for example, these“ host nations”
did not have a functioning court system to conduct atrial.

The military’s inability to prosecute takes on additional sig-
nificance considering current trends in military strength and
operations. Continual manpower cuts have | eft today’s military
significantly smaller than it was just a few years ago. Asa
result, the military has been forced to rely more heavily on
civilian employeesto perform support jobs—both at permanent

18. 1d.
19. 361 U.S. 278 (1960).

20. 361 U.S. 281 (1960).

overseas installations and on temporary force projection
deployments. The danger for the military, which is built on
order and discipline, is in becoming reliant upon civilian
employees over whom it cannot exercise criminal jurisdiction.

Such criminal jurisdiction problems disappear, however,
when U.S. forces engage in adeclared war. During World War
I1, for example, U.S. courts consistently upheld the military’s
claims of jurisdiction over civilians as a constitutional war
power that changed the reach of courts-martial jurisdiction.z
However, this caveat seemsto be of little current value because
the United States has not declared war since World War 11. Any
future value is likewise diminished due to the military’s focus
on operations other than war. One author observed that “ Oper-
ations other than war and the delicacies of politics and diplo-
macy, particularly under the [United Nations (UN)], preclude
formal declarations of war and restrain the President in his abil-
ity to recognize a ‘time of war.””?* Consequently, any jurisdic-
tional provisionsthat apply only in “time of war” are obsolete.

When the United States becomesinvolvedin UN operations,
the UN’s Model SOFA? dictates the criminal jurisdiction over
civilians accompanying the force. Unfortunately, the UN’s
Model SOFA does not rectify the U.S. military’s lack of juris-
diction over its civilian employees. Because U.S. law does not
allow for military jurisdiction over civilians, under the terms of
the UN Model SOFA the military is once again left with the
choice of either local (host nation) prosecution or no prosecu-
tion. While this SOFA does provide for arbitration of jurisdic-
tional disputes, the military has no bargaining power as it has
nothing more to offer than immunity from prosecution.? In
addition to these difficulties under the UN Model SOFA, the
military may run afoul of such international agreements as the
Geneva Conventions and Protocol 1.

The Geneva Conventions require that al signatory nations,
including the United States, “enact any legidation necessary to
provide effective penal sanctions for persons committing, or
ordering to be committed, any of the grave breaches of the
present Convention” and to bring such offenders “before its
own courts.”# “Grave breaches’ are crimes against persons
protected by the Convention, including murder, torture, willful

21. Major Steven J. Lepper, A Primer On Foreign Criminal Jurisdiction, 37 A.F. L. Rev. 169, 181 (1994).

22. Captain James K. Lovejoy, USAREUR Regulation 27-9, “ Misconduct By Civilians,” ArRmy LAw., June 1990, at 16, 18.

23. Major Susan S. Gibson, Lack of Extraterritorial Jurisdiction Over Civilians: A New Look at an Old Problem, 148 MiL. L. Rev. 114, 126 (1995).

24. Id. at 134.

25. Model Satus of Forces Agreement for Peace-Keeping Operations, UN GOAR, 45th Sess., Agendaitem 76, UN Doc. A/45/594 (1990).

26. Id.
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assault, depriving a prisoner of war or a civilian of afair trial,
and unlawful deportation or transfer of civilians. Furthermore,
Protocol | to the Geneva Conventions requires military com-
manders to take action against those “under their command and
other persons under their control” that violate either the Con-
ventions or Protocol 1.2

The Senate ratified the Geneva Conventions in 1955 with
the understanding that the UCMJ criminalized many of the
offenses found in the Conventions, and also provided for the
courts-martial of civilians accompanying the force overseas.?®
As previously discussed, however, judicial decisions handed
down between 1957 and 1960 barred the military from prose-
cuting civilians under the UCMJ, except during a time of con-
gressionally declared war. Thus, the United States cannot
technically fulfill its obligations under the Geneva Conven-
tions, e.g. in cases where a civilian accompanying the force
commits awar crime during circumstances where the Conven-
tion applies, but Congress has not declared war. Once again,
the military must choose between prosecution by another signa-
tory nation and no prosecution when one of itsciviliansviolates
acriminal law.

Congressional action is needed to remedy the jurisdictional
gaps faced by the military overseas. Now, after nearly forty
years, congressional action istaking shape. On 13 April 1999,
Republican Senator Jeff Sessions of Alabama introduced Sen-
ate Bill 768. Titled the Military and Extraterritorial Jurisdiction
Act of 1999, Senate Bill 768 is meant to “establish court-mar-
tial jurisdiction over civilians serving with the Armed Forces
during contingency operations, and to establish Federal juris-
diction over crimes committed outside the United States by
former members of the Armed Forces and civilians accompa
nying the Armed Forces outside the United States.”® Part one
of the bill would amend the UCMJ, while part two would
extend federal criminal statutes overseas.® |t passed the Senate
with one amendment on 1 July 1999, and proceeded to the
House of Representatives on 12 July 1999, where it was
referred to both the Armed Services and Judiciary Commit-
tees.® The House version, House Bill 3380, which does not
seek to amend the UCMJ, but only to extend federal criminal

statutes overseas, was reported out of the Judiciary Committee
on 27 June 2000.%

SOFA Jurisdiction and Changing International Attitudes

In recent years, several factors have contributed to changing
attitudes among United States’ alies and SOFA partners. This
includes the end of the Cold War, an enhanced notion of sover-
eignty in other nations, and conflicting values and priorities
among former Cold War partners. All of these factors have had
an impact on SOFA criminal jurisdiction.

The end of the Cold War prompted both the United States
and its SOFA allies to rethink their national security arrange-
ments in light of the diminished threat of armed conflict and
communist expansion from the former “Evil Empire.” Aspre-
viously mentioned, the U.S. military is much smaller now and
maintains a greatly reduced permanent presence overseas. In
Europe, for example, whole Army divisions have left Germany
and returned to the United States.®* Meanwhile, the United
States’ SOFA allies are now less likely to view the presence of
large numbers of U.S. troops as a necessity, and are more likely
to see them as infringing on sovereignty.

Status of forces agreementswere originally negotiated inthe
aftermath of World War I1. While they were negotiated agree-
ments, it cannot be said that they were negotiated between
nations with equal bargaining power. The United States
emerged from World War 1l as the most powerful nation in the
world, both militarily and economically. Many of the nations
that became party to a SOFA were either liberated from Axis
occupation by the United States, or werethe actual Axispowers
themselves, defeated and occupied by the U.S. military. The
exercise of sovereignty, especially among this latter group of
nations, was very much family members upon United States
acquiescence.

Over fifty yearslater, thisisno longer the case. Former Axis
nations, Germany and Japan, for example, are world class eco-
nomic powersin their ownright. Both maintain defense forces
that are well equipped and adequate to defend each nation’s

27. Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, art. 130, 6 U.S.T. 3316, T.|.A.S. 3364.

28. Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed Conflicts, Dec. 12, 1977,

art. 87,16 1.L.M. 1391, 1125 U.N.T.S. 3.
29. Gibson, supra note 23, at 142.

30. S.768, 106th Cong. (1999).

31. Letter from Judith A. Miller, General Counsel, Department of Defense, to Senator John W. Warner, Chairman, Committee on the Armed Services, subject: Views

of the Department of Defense on S. 768 (undated) (on file with author).

32. See Thomas-Legidlative Information on the Internet, Bill Summary and Status for the 106th Congress (visited 20 July 2000) <http://thomas.loc.gov/>.

33. ld.

34. See Fort Stewart, History of the 3d Infantry Division (visited 21 July 2000) <http://www.stewart.army.mil/3dHistory/htm>.

26 AUGUST 2000 THE ARMY LAWYER * DA PAM 27-50-333



interests in the diminished threat environment of the post-Cold
War world. Inlight of such developments, the presence of U.S.
troopsin SOFA nations and the military’s predominant exercise
of criminal jurisdiction over its members are seen by some ele-
ments in these nations as an affront to their sovereignty.

Thisfeeling is most prevalent in nations with a non-recipro-
cal SOFA. As previously mentioned, the NATO SOFA is one
of the few reciproca SOFAs to which the United States is a
party. Commenting on non-reciprocal SOFAs and jurisdiction
issues in the post-Cold War era, Adam B. Norman noted:

When the threat of communism was high,
many non-NATO allies accepted these non-
reciprocal SOFAs because the American
presence and protection were worthwhile to
them. Protection from the communist threat
was worth the cost of partial waiver of juris-
diction over American troops without recip-
rocal rights for their troops in the United
States. However, “[w]ith the end of the Cold
War, the need for United States military pres-
ence, . . . may not seem as obvious to [these]
foreign[nations].” Inthe future, foreign pol-
iticians might not be so willing to acquiesce
to U.S. demands on non-reciprocal SOFAS.
The United States might have to offer reci-
procity in exchange for the jurisdictional
concessions it wants from the receiving
state.®

While the United States views non-reciprocity as partial com-
pensation for bearing the brunt and cost of protecting other
nations, these nations see non-reciprocity as diminishing their
notions of sovereignty. Over the past several years, sovereignty
and criminal jurisdiction issues became particularly sensitivein
such non-reciprocal Asian nations as Japan and the Philippines.

The SOFA with Japan
The problems in Japan came to a head in the fall of 1995

when three U.S. service members raped a twelve-year-old Jap-
anese girl on the island of Okinawa. The crime caused an

uproar on the island, which is a Japanese prefecture. Anti-
American sentiment, which had been growing with each of the
4700 crimes committed by U.S. military personnel since the
island’sreversion to Japan in 1972, surged to new heights.® On
21 October 1995, 85,000 Japanese took part in the largest pro-
test ever against U.S. military bases overseas.®” Theisland's
governor and many local assemblies called for arevision of the
SOFA with the United States®

At the heart of the SOFA controversy is Article 17, para-
graph 5(c) of thelarger Treaty of Mutual Cooperation and Secu-
rity. This paragraph states. “custody of an accused member of
the United States armed forces or the civilian component over
whom Japanisto exercisejurisdiction shall, if heisin the hands
of the United States, remain with the Unites States until heis
charged by Japan.”* Thus, in keeping with this SOFA provi-
sion, U.S. military authoritieswould not turn over the suspected
rapists to Japanese custody in 1995.

The Japanese felt dissatisfaction with this SOFA provision
on two grounds, both related to their sovereignty. First, the Jap-
anese saw the United States' refusal to turn over its criminal
suspects, even in cases where the Japanese had the primary
jurisdictional right to prosecute, as a means to impede their
investigations and enable U.S. service members to escape jus-
tice. Perceiving that the United States was purposefully thwart-
ing their law enforcement abilities, the Japanese believed that
the United States was directly infringing on their rights as a
sovereign nation.

Furthermore, the Japanese felt an additional dlight to their
status as an equal sovereign in the differences between the
SOFA with Japan and the NATO SOFA. Not only is the Japa-
nese SOFA non-reciprocal, but the NATO SOFA does not con-
tain the impediments to host nation crimina custody found in
the SOFA with Japan. Thus, there exists “a feeling that the
United States is biased toward European governments, and
biased against . . . Asian . . . people and governments.”* Being
subjected to less favorable terms than their European counter-
parts | eft the Japanese feeling less than equal and ran counter to
the belief that “equal sovereign states should treat each other
with mutual respect, even if one nation is more powerful than
the other.”#

35. Adam B. Norman, The Rape Controversy: |sa Revision of the Status of Forces Agreement with Japan Necessary?, 6 IND. INT'L & Cowmp. L. Rev. 717, 733 (1996).
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40. Major Manuel E. F. Supervielle, The Legal Satus of Foreign Military Personnel in the United States, ARmy Law., May 1994, 3, 18-19.

41. Norman, supra note 35, at 734.

AUGUST 2000 THE ARMY LAWYER * DA PAM 27-50-333 27



The United States' reasons for the provisions contained in
Article 17, paragraph 5(c) were rooted in concerns over an
accused service member’s rights in the Japanese crimina jus-
tice system—concerns not present in Europe. Unlike Germany,
for example, where the coupling of the German Code and the
United States-German SOFA provides an accused U.S. service
member most of the protections guaranteed by Miranda, the
same cannot be said of Japan.*

In Japan, confession is considered good for the soul and
plays an important part in the criminal justice system and in the
rehabilitation of suspects.** Thus, confessions are highly
“encouraged.” The United States' refusal to turn accused ser-
vice members over to the Japanese until they are formally
charged probably stems, in large part, from the fact that sus-
pects can be detained for atotal of twenty-three days without
being formally charged. Throughout this time, the suspect is
isolated from both family and legal counsel and subject to unre-
stricted police interrogation. During interrogation, a suspect
may have to barter with investigators for “privileges’ such as
food, water, or bathroom visits. The ultimate purpose of the
interrogation is to demand and obtain a confession; Japanese
police and prosecutors rely on confessions instead of extrinsic
evidence gathered through investigative skill .#

Furthermore, jury trials are nonexistent and the whole Japa-
nese crimina justice system is predicated on the assumption
that the suspect is most likely guilty. Consequently, in cases
where a confession cannot be obtained, the yearly acquittal
rates for Japanese contested cases can be less than one per-
cent.*

Despite the glaring differences in criminal justice system
philosophy and practice that inspired the original SOFA protec-
tion of accused U.S. service members, the outcry over the rape
case prompted the United States to action. Within days of the
huge Japanese protest, the United States signed a new pact with
Japan dealing with the custody of military criminal suspects.
The new agreement allows Japanese officials to request early
custody of U.S. military suspectsin rape and murder cases, and
the United Statesisto give such requests sympathetic consider-
ation.** This is the same process found in the NATO SOFA,
thus having the added benefit of easing some of the Japanese
hostility over disparate treatment vis-a-vis the United States’

European alies. While the United States was thus able to sal-
vage a difficult situation in Japan, numerous issues, including
sovereignty and criminal jurisdiction, could not be resolved to
the satisfaction of the Philippine Senate when it came time to
renegotiate the SOFA with the Philippinesin 1991.

The SOFA with the Philippines

The United States’ SOFA with the Philippines expired on 21
September 1991.4 A year prior, formal renegotiation of the
SOFA began.”® Though many issues were in dispute, sover-
eignty and criminal jurisdiction figured prominently in the
renegotiation. In regard to sovereignty, Filipino critics of the
SOFA argued that

because the Philippines was a colony of the
United States—and therefore powerless at
the time the Agreement was negotiated—it
was nhot a “sovereign” and “independent”
nation and therefore could not consent to
“waive’ part of its sovereignty voluntarily by
agreeing to the presence of United States
bases and troops in its territory.*

Thus, many Filipino politicians believed the original agreement
was the product of United States coercion and they viewed the
presence of U.S. troops and bases as a continuing infringement
on their independence and sovereignty. In light of these opin-
ions, Filipino SOFA negotiators sought a significant revision of
the original SOFA, with terms much more favorable to the Phil-
ippines.

The United States saw no reason to renegotiate the criminal
jurisdiction provisions of the SOFA because they werevirtually
identical to the provisionsinthe NATO SOFA. The Philippines
disagreed and proposed four major revisions. The first pro-
posed change would have required that Philippine courts, not
U.S. military commanders, make the final determination on
whether amilitary offender was acting within the scope of offi-
cial duty when the crime was committed.® Perceived overuse
of official duty certificates in dubious circumstances probably
prompted this proposal.
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The second proposed change would have required the
United States to guarantee that civilian and military personnel
subject to charges under Philippine law would not leave the
country before final adjudication of their cases.>* Under the
original SOFA, the United States only guaranteed that military
personnel would not leave the country and civilians would not
leave on military aircraft.>2 Because the U.S. military cannot
exercise criminal jurisdiction over its civilian employees and
family members, it follows that the military cannot prevent
them from |leaving the country either. Inregard to military per-
sonnel, the United States proposed to hold them for one year in
an attempt to obviate the extreme length of time consumed by
the average Philippine criminal case.®

Thethird proposed change would have given the Philippines
open access to U.S. bases to execute process-serving activi-
ties.> The procedure in the original SOFA required clearance
through military channels and all Filipino officials were
escorted both on, and off the U.S. bases.® Security consider-
ations alone should have counseled against acceptance of such
aproposal.

Lastly, the Philippines argued that the original SOFA did not
give primary jurisdiction to the United States in all cases
involving only Americans. Strangely, the Philippines con-
tended that casesinvolving “chastity and honor,” even when all
parties were American, fell under its primary jurisdiction.®®
The final renegotiated SOFA that went before the Philippine
Senate was substantially the same as the original SOFA. The
Philippine Senate rejected the agreement on 9 September
1991.% While the interplay of numerous factors led to the

50. FrRep GREENE, THE PHILIPPINE BASES. NEGOTIATING FOR THE FUTURE 44 (1988).
51. Id.

52. 1d.

53. Id. at 45.

54. 1d. at 44.
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56. Id. at 45.

United States’ failure to secure anew SOFA and extended bas-
ing rightsin the Philippines, one point remains clear. The Phil-
ippines sought to gain terms more favorable than those given to
the European signatories of the NATO SOFA.

The Death Penalty in Europe

These same European nations possess notions and values at
odds with those held by the United States and are presenting
new NATO SOFA criminal jurisdiction problems. Of primary
concern has been a clash over the possible imposition of the
death penalty for U.S. military members convicted of capital
crimesoverseas. Thereisgrowing consensus among European
nations against the death penalty. This opposition was voiced
inthe Sixth Protocol to the European Convention on the Protec-
tion of Human Rights and Fundamental Freedoms.®®

The European Convention, which entered into forcein 1953,
is a multilateral treaty under the Council of Europe that sets
forth its aim to secure universal recognition and observance of
human rights contained in the Universal Declaration of Human
Rights.® The United States and Canada are the only partiesto
the NATO SOFA that have not ratified the European Conven-
tion.®* The Sixth Protocol, which entered into force in 1985,
dtates that the “death penalty shall be abolished. No one shall
be condemned to such penalty or executed.”®? Severa Euro-
pean members of NATO have also ratified the Sixth Protocol .%®

European nations that are signatories to both the NATO
SOFA and the Sixth Protocol to the European Convention

57. Telephone Interview with Commander Allan Kaufman, Assistant Staff Judge Advocate, U.S. Pacific Command (Dec. 2, 1999) [hereinafter Kaufman Telephone
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59. Protocol No. 6 to the Convention for the Protection of Human Rights and Fundamental Freedoms Concerning the Abolition of the Death Penalty, Apr. 28, 1988,

Eur. T.S. No. 114 [hereinafter Protocol].

60. European Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4, 1950, 213 UNT.S. 221 [hereinafter Convention].

61. John E. Parkerson, Jr. & Carolyn S. Stoehr, The Military Death Penalty in Europe: Threats From Recent European Human Rights Developments, 129 MiL. L.
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63. Parkerson & Stoehr, supra note 61, at 61.
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found themselves caught between conflicting obligations when
it came to relinquishing custody of U.S. service members
charged with capital crimes. The problem arises because:

Under the Convention the contracting parties
agree to secure to “everyone within their
jurisdiction” the rights contained in the Con-
vention. As aresult, it would seem that all
the members of NATO that have ratified the
Convention are obliged to secure rights guar-
anteed under the Convention to everyone
within their jurisdiction, including the forces
of asending state stationed in their territory,
even if the sending state has not ratified the
Convention.®

This situation is best illustrated by the 1990 case of The Neth-
erlandsv. Short.%

Staff Sergeant (SSG) CharlesD. Short, amember of the U.S.
Air Force, murdered his Turkish national wife while stationed
at Soesterberg Air Base in the Netherlands—a party to the
NATO SOFA. Staff Sergeant Short was arrested by Dutch mil-
itary police as a suspect and, during his interrogation, he con-
fessed to the murder.%® Under the UCMJ, SSG Short could have
been charged with capital murder.

The circumstancesin SSG Short’s case made it a concurrent
criminal jurisdiction offense. The United States had the primary
right to exercise jurisdiction in the case for two reasons. First,
the United States had a stronger connection to the victim, a
Turkish national, because she was married to an American ser-
vice member. Second, even if the victim had been Dutch, the
Netherlands is one of the NATO SOFA nations that signed a
supplemental agreement giving the United States primary juris-
diction even when the victim is from the host nation.®” Never-
theless, Dutch authorities would not turn SSG Short over to the
U.S. military.

64. 1d. at 62 (quoting Convention, supra note 60, art. 1).
65. The Netherlandsv. Short, 29 I.L.M. 1388 (HR 1990).

66. Parkerson & Stoehr, supra note 61, at 59.

The Netherlands, as a signatory to both the European Con-
vention and the Sixth Protocol, would not turn SSG Short over
because to do so would likely subject him to the risk of capital
punishment. Typically, thelocal police chief or prosecutor han-
dles waiver of jurisdiction requests—courts are rarely
involved.®® However, in SSG Short’s case, the first step taken
by his appointed Dutch attorney was to secure a local court
injunction preventing the surrender of SSG Short to U.S.
authorities.® After afull hearing, the civil trial court at The
Hague acknowledged that the NATO SOFA gave primary juris-
diction to the United States, but it nevertheless refused to allow
the Netherlandsto surrender SSG Short due to the provisions of
the Sixth Protocol.” The court would only allow the surrender
of SSG Short if the United States would guarantee that he
would not receive the death penalty. The Commander in Chief,
U.S. Air Forcein Europe, refused to provide such aguarantee.™

With the civil trial court’s decision on appeal, a Dutch crim-
inal trial court found SSG Short guilty of manslaughter and sen-
tenced him to six years' imprisonment. The civil appeals court
in The Hague reversed theinitia civil court decision, reasoning
that because the NATO SOFA gave primary jurisdiction over
SSG Short to the United States, he was therefore exempt from
both Dutch and European Convention jurisdiction.™

This decision thus conflicted with the criminal trial court’s
prosecution of SSG Short and both decisions were appealed.
The criminal decision was reversed because the United States
should have had primary jurisdiction over SSG Short, while the
civil appeals court decision was reversed because the Nether-
lands' obligations under the European Convention should have
taken precedence over the conflicting SOFA jurisdictional pro-
visions. Thesetwo reversals, wholly at odds with one another,
would have left SSG Short a free man in the Netherlands had
the United States not stepped in to rectify the situation.™

The United States chose not to seek the death penalty for
SSG Short, ultimately deciding that, due to psychiatric reasons,
he did not meet the criteria for capital punishment under the
UCMJ. When this determination was conveyed to the Dutch

67. See Agreement Relating to the Stationing of United States Armed Forcesin the Netherlands, with Annex, Aug. 13, 1954, U.S.-Neth., annex, para. 3, 6 U.S.T. 103.
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69. Id.
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government, SSG Short was finally released into U.S. cus-
tody.”™ Thus, the United States did not waive its right to seek
the death penalty, as the Dutch wanted, but the distinction is a
narrow one.

John E. Parkerson, Jr. and Carolyn S. Stoehr observed how

it appears likely that in cases arising in
Europe in which complying with one treaty,
such as the European Convention and Proto-
col No. 6, leads to the abrogation of another
treaty, such as the NATO SOFA or an extra
dition treaty, the European courts will be
faced with a construction decision where
thereisno clear principle of international law
as guidance.”™

The legal gymnasticsfostered by Short showed the truth of that
observation.

Ultimately, the United States’ position is that military
authorities are not authorized to carry out the death penalty
within a host nation unless the host nation’s laws provide for
similar punishment.”® Thus, it would seem that the U.S. mili-
tary can impose the death penalty, but not actually carry out the
execution, in host nations that are a party to the Sixth Protocol.
This caveat may be of little help, however, for as Short demon-
strated, the Dutch refused to surrender SSG Short where there
was even the risk of the death penalty being imposed. In
Europe, the potential for treaty and ideological conflict still
existsin regard to jurisdiction in death penalty cases, but it is
not limited to such. Conflicts over violations of environmental
law are also emerging.

Environmental Offensesin Europe

The seeds of future environmental conflict were sown in
Europe decades ago when the NATO SOFA and its supplements
were drafted and signed. Most SOFAs and supplementary
agreements were drafted in an era when environmental con-
cerns were not considered and thus reflect an absence of spe-
cific provisions regarding compliance with environmental law.

74. Id. at 701.
75. Parkerson & Stoehr, supra note 61, at 71-72.

76. Erickson, supra note 1, at 149.

Further, excepting possible resort to the assimilative crime pro-
visions of UCMJ Article 134, the UCMJ is silent on the issue
of violations of environmental law. According to Major Mark
R. Ruppert, “[t]he ability of the UCMJ to address environmen-
tal offenses fortunately has been largely untested and unques-
tioned by host nation authorities, but it desperately needs
studied reinforcement to serve as the basis for U.S. military
concurrent jurisdiction over environmental offenses.”””

While the United States has a host of environmental protec-
tionlaws, they are of no use overseas. The United States' major
environmental statutes are designed to punish pollution occur-
ring within the territory of the United States and do not have
extraterritorial application.™

Thus, over the years, the United States has struggled over
what environmental laws to apply overseas. Ultimately, the
United States has adopted a country-specific policy of using the
host nation’s more restrictive environmental laws.” But even
this policy has not been without its interpretation and enforce-
ment problems.

Just asthe European Convention and the Sixth Protocol have
caused problemsfor the U.S. military in death penalty cases, so
has European Union law caused confusion for the U.S. military
in environmental cases. Thisisbecause European Unionlaw is
binding on its member nations and the European Union has
been prolific in continuing to promulgate expansive environ-
mental laws. Thus, United States adherence to the rigorous and
comprehensive environmental laws in Germany, for example,
could still run afoul of European Union law, which is binding
on Germany.®* The scope, complexity, and tempo of environ-
mental legislation in Europe are outstripping the U.S. military’s
ability to keep pace.

Even when the military is able to keep pace in using the host
nation’s environmental laws, the basis for gaining jurisdiction
can be problematic. Over the years, the military has adhered to
the position that any act or omission occurring incidental to the
performance of an official duty vests jurisdiction with the mili-
tary. Inregardto environmental offenses, U.S. forcesfall under
this official duty umbrella for offenses involving negligence.
But, offenses involving intentional conduct are not as clear.®

77. Major Mark R. Ruppert, Criminal Jurisdiction Over Environmental Offenses Committed Overseas: How to Maximize and Whento Say “ No,” 40 A.F. L. Rev. 1,

31 (1996).
78. 1d. at 14.
79. 1d. at 26-27.
80. Id. at 13.

81. Id. at 30.
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This is because intentional conduct can turn on whether the
actor’s motivation was official, or personal, in nature. How-
ever, in light of the Senate’s mandate to maximize criminal
jurisdiction, the military may be tempted to issue an official
duty certificate even in dubious cases. Such amisuse of official
duty certificates to thwart host nation criminal jurisdiction can
only further chafe relations with host nations that are increas-
ingly ready, willing, and able to punish environmental offenses.

While an officid duty certificate provides military members
a shield from host nation criminal prosecution, the same does
not hold true for civilians accompanying the force. The mili-
tary’s civilian component is subject to a host nation’s environ-
mental law. To shield its civilian employees from local
prosecution, the military has instituted policies that direct ser-
vice members to sign environmental documentation, such as
hazardous waste manifests, whenever possible.?

As previously mentioned, the military’s basis for all prose-
cutions, the UCMJ, is silent as to environmental offenses. In
the absence of a specific environmental crime article, military
personnel that commit environmental offenses overseas are
most likely to face charges for disobeying orders, dereliction of
duty, destruction of property, or bringing discredit upon the
armed forces.® The disparity between a host nation’s environ-
mental sanctions, that could involve severa yearsin jail, and
the military’s punishment, which may only be administrative,
has the potential of galvanizing anti-American sentiment, espe-
cialy in environmentally conscious nations.

Conclusion

The UCMJ and the provisions of various SOFAs govern
U.S. forces stationed around the world. Unfortunately, not all
contingencies are covered by these documents. Court decisions
have left the U.S. military incapable of exercising criminal
jurisdiction over family members and civilian employees over-
seas during peacetime. Additionally, the military has no envi-
ronmentally specific article in the UCMJ to prosecute its
members for violations of a host nation’s environmental laws.

Some of these problems have existed for more than forty
years, others have presented themselves more recently. No
matter when they originated, the end of the Cold War has exac-
erbated them all. The military is now smaller and more family
memberson civilian employeesto accomplish its overseas mis-
sion. However, there is no effective means to prosecute these
employees for crimes they commit overseas. Moreover, host
nations no longer see the presence of U.S. forces as a necessity
and are now much less willing to subvert their own sovereign
interests regarding jurisdiction, the death penalty, and the envi-
ronment.

Short of not abusing the official duty certification to keep
jurisdiction over service members, the military itself can do lit-
tle to rectify these various problems. Congressional action is
required and long overdueto fix the variousjurisdictional prob-
lems the military isfacing. Fortunately, at least in the case of
jurisdiction over civilians accompanying the force, help may
finally be on its way in the form of Senate Bill 768 or House
Bill 3380, now working their way through Congress.

As for sovereignty disputes with host nations over SOFA
jurisdiction and reciprocity issues, heretoo, there are some new
and encouraging developments in the Philippines and Eastern
Europe. Albeit after the United States vacated its bases in the
Philippines and removed its armed forces from the islands, the
United States did ultimately negotiate a Visiting Forces Agree-
ment that was ratified by the Philippine Senate in 1999.%* In
Eastern Europe, the Partnership for Peace (PFP) nations are
enjoying reciprocal SOFAs with the United States. Perhaps
recognizing the need for greater jurisdictional equality between
nations, Congress enacted legislation permitting the President
to grant reciprocal SOFA rightsto the PFP nations by means of
executive international agreements.®

Thus, while some international criminal jurisdiction issues
are being addressed, others remain, and new ones emerge. The
military lawyer overseas must be aware of the jurisdictional
gaps and issues, discussed supra, to better balance competing
jurisdictional interests, to reduce the risk of potential conflict
between states, and to increase the chances of mission success.

82. Lieutenant Colonel Richard A. Phelps, Environmental Law for Overseas Installations, 40 A.F. L. Rev. 49, 75-76 (1996).

83. UCMJarts. 92, 109, 134 (LEXIS 2000).

84. The Philippine Senate approved alesser visiting forces agreement on May 25, 1999, that generally gave the United States jurisdiction over U.S. soldiers commit-
ting offenses while on duty, and the Philippines havejurisdiction for offenses committed while off duty. Jim Gomez, Philippine Senators Approve Resolution Endors-

ing Approval of U.S, A.P. Wire Serv., May 25, 1999.

85. Telephone Interview with Lieutenant Colonel Manuel E. F. Supervielle, Chair, International and Operational Law Department, The Judge Advocate Genera’s

School, Charlottesville, Va. (Dec. 2, 1999).
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TJAGSA Practice Notes
Faculty, The Judge Advocate General’s School

Criminal Law Note

Defense Attemptsto Draw the Sting May Sting the Defense
on Appeal

Introduction

Good trial advocates know that one of the fundamental rules
of trial isto establish and maintain credibility with the trier of
fact. Inalmost every casethereislikely to be some unfavorable
information about your client, the conduct of the investigation,
or a key witness that could damage your case. To maintain
credibility with the fact finder, good advocates often bring
unfavorableinformation out about their case or client beforethe
opposing party hasachance. By “drawing the sting” with these
preemptive tactics, counsel has more control of the informa-
tion, and he shows the fact finder that he has nothing to hide.

A recent Supreme Court holding! cautions defense counsel
that there is a danger with these preemptive tactics. If the
defense objected to the admissibility of the unfavorable evi-
dence at trial and lost, and then introduced the unfavorable evi-
dence preemptively, they likely waive any objection on appeal.

1. Ohlerv. United States, 120 S. Ct. 1851 (2000).
2. 1d
3. Id. at 1852.

4. Fep. R. Evip. 404(b). Rule 404(b) provides:

Facts

In Ohler v. United States,? the accused drove a van carrying
approximately eighty-one pounds of marijuanafrom Mexico to
California. A U.S. customsagent at the border searched the van
and discovered the drugs. Maria Ohler was charged with
importation of marijuana and possession of marijuana with the
intent to distribute.* Before trial the government moved in
limine to admit Ohler’s 1993 felony conviction for possession
of methamphetamine. The government wanted to admit this
evidence under Federal Rule of Evidence (FRE) 404(b)* as
character evidence, and under FRE 609 (a)(1)° asimpeachment
evidence.®

The trial judge did not allow this evidence under FRE
404(b), but ruled that if the accused testified, the government
could impeach her with her prior conviction under FRE
609(a)(1).” In spite of this ruling, the accused testified in her
own defense and denied any knowledge of the eighty-one
pounds of marijuana found in the van she was driving. To
lessen the anticipated impact of the government’s cross-exami-
nation, the accused on direct examination also admitted to the
previous felony conviction.2 The accused was convicted and
sentenced to thirty monthsin prison.®

Evidence of other crimes, wrongs, or actsis not admissible to prove the character of a person in order to show action in conformity therewith.
It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or

absence of mistake or accident.

This rule specifically prohibits the government from using uncharged misconduct or other bad acts to show the accused's character. Id.

5. Fep. R. Evip. 609(a). Rule 609(a)(1) provides:

For the purpose of attacking the credibility of awitness, (1) evidence that a witness other than an accused has been convicted of a crime shall
be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the
witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the pro-
bative value of admitting this evidence outweighs its prejudicial effect to the accused.

Note that the balancing test for admitting a prior felony conviction against an accused is different and more stringent than the Rule 403 balancing test used for other

witnesses. |d.

6. Ohler, 120 S. Ct. at 1852.

7. 1d.
8. Id.
9. Id
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The defense appeal ed the conviction, claiming that the trial
court’sin limineruling allowing the government to impeach her
with the prior conviction was in error.’® The Ninth Circuit did
not address the substance of the accused's complaint. Instead
the court ruled that because it was the defense that introduced
the evidence of the prior conviction during direct examination,
they waived the right to appeal the trial judge’sin limine rul-
ing.** The Supreme Court granted certiorari*? to resolve a con-
flict among the circuits on this issue.®

Discussion

In afive to four decision, the Court affirmed the Ninth Cir-
cuit’sruling and held that a defendant who preemptively intro-
duces evidence of a prior conviction on direct examination,
may not claim on appeal that the admission of the evidencewas
erroneous.** The accused argued before the Court that FRE 103
and 609 create an exception to the general rule that a party who
introduces evidence cannot complain on appeal that the evi-
dence was erroneously admitted. The Court rejected this argu-
ment out of hand. The Court noted that FRE 103 simply
requires the party to make a timely objection to an evidentiary
ruling but is silent on when a party waives an objection.”® Like-
wise, FRE 609 authorizes the defense to elicit the prior convic-
tion on direct examination but makes no mention of waiver.1

The majority was equally unsympathetic to the accused's
argument that it would be unfair to apply waiver in this situa-
tion. The accused contended that the waiver rule would force
them to either forego the preemptive strike and appear to the
jury to beless credible, or make a preemptive strike and losethe
opportunity to appeal.’” The Court responded by noting that
thisisjust one of the many difficult tactical decisions that trial

10. United Statesv. Ohler, 169 F.3d 1200, 1201 (9th Cir. 1999).
11. Id. at 1203.

12. Ohler v. United States, 120 S. Ct. 370 (1999).

practitioners are faced with. The accused’s decision to testify
bringswith it any number of potential risks. Theserisksinclude
the possibility of impeachment with a prior conviction. The
Court pointed out that the government must also balance the
decision to cross-examine with a prior conviction against the
danger that an appellate court will rule that such impeachment
was reversible error.2

The Court was unwilling to let the accused “have her cake
and eat it too” by short circuiting the normal trial process.
According to the Court, such an outcome would deny the gov-
ernment its usual right to decide, after the accused testifies,
whether to use her prior conviction.*® This outcomewould also
run counter to the Court’s earlier holding on a similar issue in
Luce v. United Sates.?

Finally, the accused contended that the waiver rule unconsti-
tutionally burdens her right to testify. The Court held that while
the threat of the government’s cross-examination may deter a
defendant from testifying, it does not prevent her from taking
the stand. “It is not inconsistent with the enlightened adminis-
tration of criminal justiceto require the defendant to weigh such
pros and cons in deciding whether to testify.”

Justice Souter led the four justice dissent. He wrote that the
majority’s reliance on Luce was misplaced. The holding in
Luce was based on the practical realities of appellate review.
Because the accused never testified, the appellate court could
not know why. Further, the appellate court could never com-
pare the actual trial with the one that might have occurred if the
accused had taken the stand.??2 According to the dissent, Ohler
is different because it was very clearly on the record that the
only reason the defense impeached their own client was
because of the judge’sin limine ruling. An appellate court will

13. The Eighth and Ninth Circuitsfollow thewaiver rule. The Fifth Circuit held that appellate review was still avail able even after the preemptive questioning. Ohler,

120 S. Ct. at 1852-53.

14. Id. at 1855.

15. Id. at 1853

16. Id.

17. Id.

18. Id. at 1854.

19. Id.

20. 469 U.S. 38 (1984). In Luce, the Court held that a criminal defendant who did not take the stand could not appeal an in limine ruling to admit prior convictions

under FRE 609(a).

21. Ohler, 120 S. Ct. at 1855 (citing McGautha v. California, 402 U.S. 183, 215 (1971)).

22. 1d. at 1855 (Souter, J., dissenting).
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have no difficulty in conducting aharmless error analysis based
on thisrecord.?

Thedissent also attacked the majority’s common senseratio-
nale for their decision. According to the dissent, thisis one
exception to the general rule that a party cannot object to their
own evidence.?* In ararereferenceto FRE 102,% Justice Souter
said that allowing the accused to initiate preemptive question-
ing and still preserve the issue on appeal promotes the fairness
of the trial while fully satisfying the purposes of FRE 609.

Advice

The majority opinion in Ohler is an important warning for
defense counsel. It means that counsel will have to consider
even more carefully the consequences of advising their clients
whether to testify. Are the benefits of taking the stand out-
weighed by therisk of possibleimpeachment with prior convic-
tions? If so, isit better for the defense to at least |essen the blow
by eliciting the incriminating evidence on direct examination
and forfeit the opportunity to appeal the judge’s decision to
allow the impeachment? These are difficult questions and the
answer will obviously vary according to the particular circum-
stances of each case. The point for defense counsdl is that he
must fully appreciate what is at stake before deciding to “ draw
the sting.”

While the opinion is limited to the context of impeachment
with a prior conviction, the majority’s rationale can apply to
other forms of impeachment and other situations where the
defense may want to engage in preemptive questioning of their
own client or other defense witnesses to defuse potentially
harmful evidence. Here again, defense counsel should be very
cautious and make the decision only after fully considering all
of the potential consequences. Major Hansen.

Legal Assistance Notes

Sometimes, It Doesn’t Take a Village

The Supreme Court Knocks Down Washington Law
Allowing Courts to Order Visitation Rights for

23. 1d. at 1855-56 (Souter, J., dissenting).

24. |d. at 1856 (Souter, J., dissenting).

Grandparents and “ Others’

Arguably one good thing about having grandchildren is
being able to visit them, spoil them, and then return them to
their parents. However, returning them is no longer an option
for a growing number of grandparents. Although many chil-
dren are raised in traditional, two parent families, a growing
number of children livein single parent families. Single parent
families are more likely to depend on help from third parties.
As aresult, some grandparents play alarger and larger rolein
the lives and upbringing of their grandchildren. In recognition
of thisrole, and in attempting to protect it, every state now has
some form of grandparent visitation law.%

These laws typically allow grandparents visitation privi-
leges with their grandchildren in the event of the parents’
divorce, the death of one parent, or other similar happenings.
However, Washington went further than most states and
allowed any person, regardless of their relationship to the child,
to petition for visitation rights. Although Washington's statute
received much attention before being held unconstitutional by
the Supreme Court in Troxel v. Granville,? itsoverly broad con-
struction made it an aberration. Grandparent, and in some
cases, third party, visitation (provided the third parties have a
legitimate interest in the child) is here to stay, and legal assis-
tance attorneys must advise their clients accordingly. One ben-
efit of Troxel may be a renewed emphasis on parental
determinations, while nonparents seeking visitation may face a
taller hurdle to show that allowing visitation isin the best inter-
ests of the child.

Atissuein Troxel was a Washington state statute? providing
that “[a]ny person may petition the court for visitation rights at
any time including, but not limited to, custody proceedings.
The court may order visitation rights for any person when visi-
tation may serve the best interest whether or not there has been
any change of circumstances.”?® Petitioners were the paternal
grandparents of two children who petitioned the Washington
Superior Court for the right to visit their grandchildren.®

The facts behind the petition are as follows: Petitioners
son, Brad Troxel, had a relationship with Tommie Granville
(hereinafter respondent) that lasted several years and produced

25. Fep. R. Evip. 102. Rule 102 provides: “These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and
promotion of growth and development of the law of evidence to the end that the truth may be ascertained and proceedings justly determined.”

26. Troxel v. Granville, 120 S. Ct. 2054 (2000).
27. 1d.

28. WasH. Rev. Cope AnN. § 26.10.160(3) (2000).
29. Id.

30. Troxel, 120 S. Ct. at 2054.
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two children.®® During that relationship and for severa years
after it ended in 1991, petitioners saw their grandchildren on a
regular basis.®> Brad Troxel committed suicide in May 1993.%
Although the petitioners continued seeing their grandchildren
regularly after their son’s death, respondent told them in Octo-
ber 1993 that she wanted to limit their visitation with her chil-
dren to one short visit each month.®

The grandparents petitioned for visitation in December
1993, seeking two weekends of overnight visitation each month
aswell astwo weeks during the summer.*® The respondent did
not oppose visitation altogether, but asked the court to order one
visitation day each month with no overnight stay.® The court
issued acompromise ruling, ordering one weekend of visitation
each month, one week during the summer, and four hours on
each of the grandparents birthdays.*

Responent appealed, and the Washington Court of Appeals
reversed, holding that nonparents lacked standing to seek visi-
tation under the statute unless a custody action is pending.®
Petitioners then appealed to the Washington Supreme Court,
which affirmed the decision, but for different reasons.*® The

state supreme court based its decision on two grounds—that the
statute was too broad and that the U.S. Constitution allows
states to interfere with a parent’s child rearing only to prevent
harm or potential harm to the child. The court stated that “[i]t
is not within the province of the state to make significant deci-
sions concerning the custody of children merely because it
could makea'better’ decision.”* The court also held that “par-
ents have theright to limit visitation of their children with third
persons,” and that between parents and judges, “parents should
be the onesto choose whether to exposetheir children to certain
people or ideas.”

The United States Supreme Court granted certiorari to
decide whether the Washington statute, as applied to the
respondent and her family, violated the U.S. Constitution. The
majority opinion discussed at length the parents’ interest in
raising their children, stating that “the liberty interest at issuein
this case—the interests of parentsin the care, custody, and con-
trol of their children—is perhaps the oldest of the fundamental
liberty interests recognized by this Court.”#? The Court relied
upon its extensive precedent in holding that “it cannot now be
doubted that the Due Process Clause of the Fourteenth Amend-

31. Id. at 2057. Brad Troxel and Tommie Granville never married, but did have two daughters, Natalie and | sabelle.

32. 1d.

33. 1d.

34. Id. (citing In re Smith, 969 P2d 21, 23-24 (1998); In re Troxel, 940 P.2d 698, 698-99 (1997)).

35. 1d.

36. Id. at 2058.

37. Id. Thecourtinitially issued an oral ruling . After the respondent appealed but before it would address the merits of the appeal, the Washington Court of Appeals
remanded the case to the Superior Court for entry of written findings of fact and conclusions of law. On remand, the Superior Court found that visitation wasin the

children’s best interests, stating:

The Petitioners [the Troxels] are part of alarge, central, loving family, all located in this area, and the Petitioners can provide opportunities for

the children in the areas of cousins and music.

... The court took into consideration all factors regarding the best interest of the children and considered all the testimony beforeit. The chil-
dren would be benefited from spending quality time with the Petitioners, provided that that time is balanced with time with the children’s [sic]
nuclear family. The court finds that the childrens' [sic] best interests are served by spending time with their mother and stepfather’s other six

children.” 1d.

Moreover, following her appeal, respondent married Kelly Wynn, who formally adopted the two children approximately nine months after the Superior Court issued

its order on remand. Id.

38. 1d. Specificaly, the court of appeals held that the limitation on nonparental visitation actions was “consistent with the constitutional restrictions on state inter-
ference with parents fundamental liberty interest in the care, custody, and management of their children.” 1d. (citing In re Troxel, 940 P.2d at 700).

39. Id. The Washington Supreme Court disagreed with the court of appeals decision on the statutory issue and found that the plain language of the statute gave the
petitioners standing to seek visitation, regardless of whether a custody action was pending. However, the court agreed with the court of appeals ultimate conclusion,
that the petitioners could not obtain visitation with the children pursuant to the statute. 1d.

40. 1d. at 2059 (citing In re Smith, 969 P2d at 31).

41. 1d.

42. 1d. at 2060 (citing Santosky v. Kramer, 455 U.S. 745, 753 (1982); Quilloin v. Walcott, 434 U.S. 246, 255 (1978); Wisconsin v. Yoder, 406 U.S. 205, 232 (1972);
Stanley v. Illinois, 405 U.S. 645, 651 (1972); Prince v. Massachusetts, 321 U.S. 158 (1944); Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925); Meyer v.
Nebraska, 262 U.S. 390, 399, 401 (1923)).
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ment protects the fundamental right of parents to make deci-
sions concerning the care, custody and control of their
children.”*

With that precedent in mind, the Court found that the Wash-
ington statute unconstitutionally infringed upon respondent’s
parental rights.** Although all fifty states have laws granting
grandparents—and in some cases other third parties—visitation
rights under varying circumstances, the Court found the Wash-
ington statute “ breathtakingly broad.”“® Infact, it isastonishing
that the Washington legislature passed a statute with such lan-
guage in it, given that any person could petition for visitation
without even a cursory showing of arelationship with the child.
The Court was concerned that once a visitation petition isfiled
in court, a parent’s decision that visitation is not in the child’'s
best interest is given no deference.*® The judge alone deter-
mines what is in the child’s best interest. The Court also
appeared troubled that the judge injected himself into this dis-
pute without the presence of any special factors justifying the
State’s interference.

The Court addressed severa factors that if present, could
justify state interference. For example, petitioners never
alleged that respondent was an unfit parent.*” The Court also
noted that respondent never sought to cutoff visitation
entirely.*® However, perhaps most significantly to the Court,
the lower court gave no special weight to the respondent’s

43. 1d.

44. 1d. at 2063.

45. 1d. at 2061.

determination of her children’s best interests. It noted that “it
appears that the Superior Court applied exactly the opposite
presumption.”“® In fact, the Court cited the superior court
judge’s explanation at the conclusion of closing arguments:

The burden is to show that it is in the best
interest of the children to have some visita:
tion and some quality time with their grand-
parents. | think in most situations a
commonsensical approach [is that] it is nor-
mally in the best interest of the children to
spend some quality time with the grandpar-
ent, unless the grandparent, [sic] there are
some issues or problems wherein the grand-
parents, their lifestyles are going to impact
adversely upon the children. This certainly
isn't the case here from what | can tell.%°

The Court found that the judge's comments suggested that he
presumed the grandparents’ request should be granted unless
the children would be “impact[ed] adversely.”>

The Court disagreed, finding that the rationale employed by
the superior court judge “directly contravened the traditional
presumption that a fit parent will act in the best interest of his
or her child,”*2 and failed to provide any protection for respon-
dent’s fundamental constitutional right to make decisions con-

46. ld. Section 26.10.160(3) of the Revised Code of Washington does not require a court accord a parent’s decision any presumption of validity or any weight what-
soever. |d.

47. 1d. At notime did the petitioners allege that respondent was an unfit parent. The Court found that important, because there is a presumption that fit parents act
in the best interests of their children, citing Parham:

[Olur constitutional system long ago rejected any notion that a child is a mere creature of the State and, on the contrary asserted that parents
generally have the right, coupled with the high duty, to recognize and prepare [their children] for additional obligations. . .. The law’s concept
of the family rests on apresumption that parents possess what a child lacksin maturity, experience and capacity for judgment required for mak-
ing life'sdifficult decisions. Moreimportant, historically it has recognized that natural bonds of affection lead parentsto act in the best interests
of their children.

1d. (citing Parham v. JR., 442 U.S. 584, 602) (alteration in original) (internal quotation marks and citations omitted).

48. 1d. at 2062. Significantly, many other states expressly provide by statute that courts may not award visitation unless a parent has denied (or unreasonably denied)
visitation to the concerned third party. 1d. at 2063. See, e.g., Miss. Cope AnN. § 93-16-3(2)(a) (1994) (stating that the court must find that “the parent or custodian of
the child unreasonably denied the grandparent visitation with the child”); Ore. Rev. StaT. § 109.121(1)(a)(B) (1997) (stating that the court may award visitation if the
“custodian of the child has denied the grandparent reasonable opportunity to visit the child”); R.I. Gen. Laws 8 15-5-24.3(a)(2)(iii)-(iv) (Supp. 1999) (stating that the
court must find that parents prevented grandparent from visiting grandchild and that “there is no other way the petitioner is able to visit his or her grandchild without
court intervention”).

49. Troxel, 120 S. Ct. at 2062.

50. Id. (citing Verbatim Report of Proceedings, In re Troxel, No. 93-3-00650-7, at 213 (Wash. Super. Ct., Dec. 14, 19, 1994)).

51. Id. Thejudge aso stated: “I think [visitation with the petitioners] would be in the best interest of the children and | haven’t been shown it is not in [the] best
interest of the children.” 1d. at 214.

52. 1d.
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cerning the rearing of her children.®® The Court found that, at
the very least, if afit parent’s decision regarding who should
visit with his children, and for how long that visit should be,
becomes subject to judicial review, a court must accord some
specia weight to the parent’s own determination.>*

The Supreme Court found that this case boiled down to
“nothing more than a simple disagreement between the Wash-
ington Superior Court and [respondent] concerning her chil-
dren’s best interests.”* The Court rejected the lower court’s
involvement in the determination, stating that “the Due Process
Clause does not permit a State to infringe on the fundamental
right of parents to make childrearing decisions simply because
astate judge believes a“better” decision could be made.”% As
the visitation statute required nothing more, the Court held that
it was, as applied in this case, unconstitutional .5

Because the Supreme Court based its decision on the over-
broad nature of the statute, it did not consider “the primary con-
stitutional question passed on by the Washington Supreme
Court—whether the Due Process Clause requires all nonparen-
tal visitation statutes to include a showing of harm or potential
harm to the child as a condition precedent to granting visita-
tion.”®® The Court’s reluctance to venture into this area is one
of the most important aspects of the decision. Given that most
family law adjudications are made on a case-by-case basis, the
Court was “reluctant to hold that specific nonparental visitation
statutes violate the Due Process Clause as a per se matter.>
This point was also noticed by several of the lobbying groups
following the case. Petitioners' attorney said that “it was
important that the high court did not adopt the ‘harm require-
ment’ cited by the Washington Supreme Court but | eft intact the
‘best interests of the child’ standard that is part of the visitation
law in forty-seven states.”°

This is a valuable lesson for legal assistance attorneys.
Although the Troxel decision generated agreat deal of publicity
for family visitation issues, its focus on the broad language of
the statute doesn't appear likely to affect other, more narrow,
state visitation laws. Courts may interpret this decision as
allowing or ordering them to give more deference to parental
decisions in the absence of a showing of unfitness. All this
really does is create a higher burden of proof for third parties
seeking visitation rights. And that may not be such abad thing.
Allowing any person to petition the court for visitation, regard-
less of their relationship to the child, and having their request
be treated the same as the parent’s opinion, is an unworkable
idea. Major Boehman.

Can You Reduce Your Taxeswhile Having Fun?

Major Fete arrives at the installation tax center with a bulg-
ing shoebox of receiptsand papers. He asksif he can deduct his
costs of having “fun” at various military functions such as hail
and farewells, dining-ins, and the like. Can service members
deduct their costs for meals, transportation, and baby-sitters
from their income for tax purposes? Yes, some of these costs
qualify as business expenses and can be part of a taxpayer’s
itemized deductions. Service members frequently pose such
guestions to tax center personnel. Fortunately, various
resources are available for attorneys to review before counsel-
ing clients about business deductions.®

The Law Supporting the Deductions
The Internal Revenue Code (IRC) allows a taxpayer to

deduct ordinary, necessary, and reasonable expenses directly
related to the taxpayer’s trade or business.®? For service mem-

53. Id. (citing CaL. Fam. Cobe ANN. § 3104(e) (West 1994) (stating that there is a rebuttable presumption that grandparent visitation is not in child’s best interest if
parents agree that visitation rights should not be granted)); Me. Rev. StaT. Ann,, tit. 19A, § 1803(3) (1998) (stating that a court may award grandparent visitation if
in best interest of child and “would not significantly interfere with any parent-child relationship or with parent’s rightful authority over the child”); Minn. StaT. §
257.022(2)(a)(2) (1998) (stating that the court may award grandparent visitation if in best interest of child and “such visitation would not interfere with the parent-
child relationship”); Nee. Rev. StaT. § 43-1802(2) (1998) (stating that the court must find “by clear and convincing evidence” that grandparent visitation “will not
adversely interfere with the parent-child relationship”); R.l. GEn Laws 8§ 15-5-24.3(8)(2)(v) (Supp. 1999) (stating that the grandparent must rebut, by clear and con-
vincing evidence, presumption that parent’s decision to refuse visitation was reasonable); UtaH Cope AnN. § 30-5-2(2)(e) (1998) (same); Hoff v. Berg, 595 N.W.2d
285, 291-92 (N.D. 1999) (holding the North Dakota grandparent visitation statute unconstitutional because the State has no “compelling interest in presuming visita-
tion rights of grandparents to an unmarried minor are in the child's best interests and forcing parents to accede to court-ordered grandparental visitation unless the
parents are first able to prove such visitation is not in the best interests of their minor child”).

54. 1d.

55. Id. at 2063.

56. Id. at 2064.

57. 1d.

58. Id.

59. Id.

60. Court Limits isitation Rights of Grandparents, WasH. Post, June 6, 2000, at AOL.
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bers, “ordinary” business expenses are the customary or usual
expenses incurred in service or performance of duties.®® The
expense is “necessary” if it is appropriate or helpful to the
member’s service.% The IRC provides additional guidance for
business expenses linked with entertainment. Entertainment
expenses must be “directly related to” or “associated with” the
service member’s military activities.®

Practical Application

Whether a cost qualifies as a business deduction depends on
the circumstances surrounding the expense. Did the service
member incur the expense as part of a business activity or as
part of a social activity? For example, a formal military din-
ner% can be a business activity; while acompany or aunit base-
ball game is a social activity. Because a dinner is a business
activity, the service member can deduct some of the associated
costs. Other business activities may include lunches or after-
duty drinks at the officers club. For example, if a superior
intends to improve morale, or to develop subordinates, he can
deduct the cost of paying for lunches or drinks at the end of the
duty-day for subordinates.®” Members can also deduct reason-
able costs associated with a company picnic or outing.® How-
ever, when an activity’s nature is more social than business, say

a private party with many civilian guests, a service member
cannot consider the expenses as business related. To illustrate
this point, consider officer or non-commissioned officer club
dues. Members cannot deduct club dues because club activities
arenot limited to official functions.® Service members can use
the club for various social purposes and usually members who
are not part of the club can participate in official functions.”

Limits

In addition to the“socia nature” limitation, the IRC contains
other restrictions on business deductions. Service memberscan
deduct all business costs associated with transportation, but
generally only fifty-percent of entertainment and meal
expenses.”t Baby-sitter costs are personal expenses and cannot
be deducted as ordinary and necessary business expenses.
However, childcare expenses could be taken as anonrefundable
tax credit in very limited circumstances.”

A two-percent threshold for business deductions creates an
additional hurdle.”® A taxpayer can only deduct expenses
exceeding two percent of his adjusted grossincome. The vari-
ouslimitsare evident when filling out tax forms. First, business
expenses are entered onto Internal Revenue Service (IRS) Form

61. SeeColonel Malcolm H. Squires, Jr. & Lieutenant Colonel Linda K. Webster, Business Entertainment Expense Deductions by Service Members, ArRmy Law., Dec.
1996, at 13 (presenting regulatory guidance, applicable tests, and examples of application of business deductions to entertainment expenses); Major Vance M. For-
rester, Deducting Employee Business Expenses, 132 MiL. L. Rev. 289 (1991) (discussing application of business deductionsto travel expenses away from home, local
transportation expenses, meal and entertainment expenses, and miscellaneous expenses). The Research Institute of America provides many informative articles on
tax issues. Research Institute of America, Inc., Entertainment Expenses—Overview, RIA USTR Income Taxes P1624.054 (2000). Finally, the JAGCNet has various
resources such as the Third Tax Law for Attorneys Deskbook available at <http://www.jagcnet.army.mil/jagcnet/lalawl.nsf>.

62. 1.R.C. §162(a) (LEX1S2000). If the member isreimbursed for a service-related cost, the cost is not an expense for the member.
63. See Forrester, supra note 61, at 290 (discussing “ordinary” expenses).
64. Seeid. (discussing “necessary” expenses).

65. I.R.C. § 274. See Squires & Webster, supra note 61, at 15; Forrester, supra note 61, at 298-99 (discussing satisfaction of the “directly related” test for I.R.C. §
274). See Squires & Webster, supra note 61, at 16; Forrester, supra note 61, at 299 (discussing satisfaction of the “associated with” test).

66. Formal military dinnersinclude dining-ins, dining-outs, change-of-command dinners, hail and farewell dinners, and the like. See generally Squires & Webster,
supra note 61.

67. Seeid at 16-20.

68. 1d. at 16-17 (discussing these types of entertainment).

69. Rev. Rul.55-250, 1955-1 C.B. 270.

70. Squires & Webster, supra note 61, at 17.

71. I.R.C. § 274 (LEX1S 2000). For adiscussion of the 50% Limitation Rule, see CCH, 2000 U.S. MasTer Tax Guipe 265-68 (1999).

72. 1.R.C. § 21. The childcare expenses must be work related to qualify for the credit. Expenses are considered work related only if they allow the taxpayer (and
spouse if married) to work and are for a qualifying person's care. Id. Expenses are not work related merely because a person incurred them while working. The
expenses must have been necessary to enable the person to be gainfully employed. For example, a person is not gainfully employed if he provides free labor or vol-
unteers to work for anominal salary. 1.R.C. § 21(b)(2). Whether childcare expenses allow the client to work depends on the facts. For example, the cost of a baby-

sitter while a client goes out to eat is not normally work-related expense. |.R.S. Pub. 503, at 7.

73. 1.R.C. § 67(a). Business expenses fall into the Internal Revenue Code's "miscellaneous deductions" category. See CCH, 2000 U.S. MasTer Tax GuIDE, supra
note 71, at 297-98.
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2106, which differentiates between transportation and enter-
tainment/meal expenses. Figuresfrom IRS Form 2106 are car-
ried over to the “miscellaneous deduction” section of Schedule
A (Itemized Deductions). Thus, only members who itemize
their deductions can deduct business costs associated with hav-
ing fun. For those memberswho do itemize, they must substan-
tiate their business expenses. The few courts who addressed
military business deductions clearly indicated a need for sub-
stantiating expenses and justifying the necessity or relationship
of the activity to service participation.™

Conclusion

In summary, the attorney has good news for Major Fete.
Major Fete can deduct some of his costs incurred during mili-
tary activities. However, there is no free party. The IRC
imposes restrictions on business deductions. Service members
must incur business expensesfor activitiesthat were " necessary
and ordinary” for military service or performance of duties.
Only fifty-percent of the cost of meals and entertainment can be
deducted. Major Fete probably cannot deduct his baby-sitter
cost as a tax credit, depending on the facts. Finally, miscella-
neous deductions are subject to a two-percent threshold. So
unless Mgjor Fete has numerous deductions, he may find the
photos of the parties are the most worthwhile itemsin his shoe-
box of papers. MAJ Vivian Shafer.”™

I nternational and Operational Law Note

A PictureisWorth a Thousand Words, Especially When
Timeis of the Essence

Graphical Aidesto Rules of Engagement Devel opment and
Briefing

During the planning of military operations, judge advocates
(JAs) will invariably be called upon to analyze mission rules of
engagement (ROE) and disseminate the essential aspects of that
ROE to the battle staff. Because of the time sensitive nature of
this process, and the critical need to ensure that all members of
the battle staff share a common understanding of the ROE
(sometimes referred to as “cross-walking” the ROE), develop-
ing atool to graphically portray key elementsisvaluable. Asa
result, this note offers a graphical representation of ROE infor-
mation to aid JAsin rapid ROE analysis and briefing during the
mission planning process. A key part of that planning process

is course of action (COA) creation and analysis; thus, a corre-
sponding matrix for COA development isalso included. Exam-
plesof thesematricesarefound at Annex A and B, respectively.

The U.S. military’s contingency forces must be prepared to
respond to emergency situations around the world on a
moment’s notice, and to execute a mission within hours of
receipt from the National Command Authority (NCA) or a
commander in chief (CINC). Consequently, the timing of the
staff planning process for these organizations is substantially
compressed. Each staff member must analyze and present crit-
ical information completely, yet concisely, in the most timely
manner. Thisincludes, of course, the JA, whose primary con-
cern in the initial staff planning process will almost always
include ROE analysis and development.

The proposed matrix—referred to in this note asthe briefing
matrix—is based on the premise that ROE understanding and
analysis might be enhanced, or at least expedited, by focusing
on major battlefield functions, and how ROE impacts those
functions. As aresult, the proposed briefing matrix lists func-
tional areas of force application along the top, and ROE catego-
ries along the left side. During a rapid planning process brief,
staff officers can locate their particular functional area and
quickly read down the column. They can then understand
where they are, where they might want to go, and how to get
there. Note, however, that the existence of a “block” on the
matrix does not require that the block be filled in. In practice,
the mission ROE will likely include portions applicableto some
force components, yet not others. However, the matrix does
provide the JA and the staff the opportunity to identify what
might be necessary additions or modifications to the ROE.

The second matrix is offered as atool to aid JAsin evaluat-
ing proposed COA, an integral element to the mission planning
process. This matrix—referred to in this note as the COA
matrix—assists JAs in determining the ROE supportibility of
the specified and implied tasks of major battlefield functions. It
isan analytical tool for useinworking with other staff members
to develop and evaluate COA.

The matrices are intended as tools into which JAs, both
Army and Marine Corps, can insert their judgements.” How-
ever, with modification, they are useful for any service. This
note uses the Marine Corps Planning Process system as an
example.

Thefirst COA step isthe mission analysis. Upon receipt of
the mission order from higher headquarters, the commander

74. Seegenerally Forrester, supra note 61, at 302-03 (discussing the substantiation requirement established through case law); Squires& Webster, supra note 61, at 18.

75. Student, 48th Graduate Course.

76. The Marine Corps Planning Process and the Army Military Decision Making Process-both of which are the basis for rapid mission planning—are essentially the
same. The Marine Corps Planning Process consists of the following six steps: (1) Mission Analysis; (2) COA Development; (3) COA War Game; (4) COA Compar-
ison/Decision; (5) Orders Development; (6) Transition. The Army Military Decision Making Process consists of the following seven steps: (1) Receipt of Mission;
(2) Mission Analysis; (3) COA Development; (4) COA Analysis (War Game); (5) COA Comparison; (6) COA Approval; (7) Orders Production. A detailed descrip-
tion of each of these planning models, and the applicability of ROE to each individua step, may be found in the Center for Law and Military Operations, Rule of

Engagement (ROE) Handbook for Judge Advocates (1 May 2000).

40 AUGUST 2000 THE ARMY LAWYER * DA PAM 27-50-333



and staff must analyze the mission requirements and parame-
ters. Thebriefing matrix providesaconvenient tool to organize
the ROE related information in the mission order, and to com-
municate that information to the staff in one comprehensive
snapshot during the three to five minutes normally allotted at
theinitial meeting.

Upon the commander’sapproval of aCOA, thefinal mission
plan must be developed and briefed. This takes place in the
transition step for the Marine Corps, or for the Army in the
orders production phase. Each staff member and subordinate
commander must understand his part, as well as the parts of all
others.

Between the first step, mission analysis, and the final step,
transition (or orders production phase), are the various creative
and analytical COA steps. The COA matrix is designed to
enable the JA to evaluate proposed COA for ROE supportabil-
ity. It isnot intended as a briefing tool, but rather a graphical
organization of the JA's analysis. It lists along the top, or X-
axis, authorizations for various force applications, like indirect
fire, close air support or riot control agents. Analysis of the
COA would render specified and implied tasks for these force
applications which would be designated along the left side, or
Y -axis (refer to Annex B for a sample COA matrix).

A simple “go” or “no go” would be entered into the box to
signify ROE supportibility. To illustrate, assume a specified
task for a hypothetical mission is suppression of enemy air
defense (SEAD). Animplied task would then be use of artillery
fires in support of this SEAD mission. If the existing ROE
restrictsthe use of unobserved indirect fires, the JA would enter
“no go” in the box corresponding to that implied task for indi-
rect fire. The JA would then discuss this restriction with the
battle staff and commander, who must ultimately decide
whether the inability to employ unobserved indirect fires ren-
ders the SEAD mission impossible to execute. A “go” or “no
go” would then be entered for the specified task.

This matrix provides the JA a tool to organize and display
judgments as to the ROE supportability of each specified and
implied task. A synthesis of the displayed information leads to
final conclusions and recommendations as to the ROE sup-
portibility of the COA as awhole. Thisin turn prompts the
commander to either seek modification to the ROE, or modify
the specified or implied task.

The briefing matrix consists of two axes. Along the top, or
X-axis, arethe force application functions. Thesefunctionsare
broadly grouped into general categories of force application,
and further subdivided into more specific combat and staff
functions. They are intended to cover the range of possible
combat functions that might be impacted by ROE, and there-
fore include the following:

* Maneuver:
eInfantry (IN)
*Armor (AR)
*Anti-Tank (AT)
* Fire Support:
Artillery (ART)
*Mortars (MRT)
*Naval Gunfire Support (NGS)
* Air:
Close Air Support (CAS)
Attack Aviation (rotary) (ATT)
Air Superiority (Battlefield Air Interdic-
tion) (AS)
Air Defense (AD)
» Mobility/Counter-Mobility:
<Engineer (EN)
*Chemical (CHEM)
«Civilian Population Control (CPC)
* Intelligence:
Electronic Warfare (EW)
Information Warfare (IW)

Along the left side, or Y-axis, is a spectrum of ROE catego-
ries applicable to the combat functions. The matrix isdesigned
to be read from top to bottom, conveying to the operators their
permission and restrictions, how to modify them, and what
existing measures, in thejudgment of the JA, are fundamentally
inconsistent with the existing mission, and therefore jeopardize
the ability of the force to accomplish the mission (such as the
inability to conduct unobserved indirect fires in support of a
SEAD mission, which might be an essential aspect of setting
the conditions for an air assault operation). If the JA believed
that this authority would not be granted from higher headquar-
ters, thisissue would be “red flagged” as a potential showstop-
per.

The first row shows existing permission, or what the opera-
tor can do, and always includes self-defense. Based on the
explicitly permissive nature of the most recent version of the
Chairman of the Joint Chiefs of Staff Standing Rules of
Engagement (SROE),” published in January 2000, command-
ers should presume that any authority not restricted is permit-
ted. Nonetheless, this row might be useful to reiterate
important permissions, or to identify explicitly granted permis-
sions. Most importantly, this row always highlights the inher-
ent right of self-defense. The second row shows existing
restraints, or limitations on force application authority.

The next three rows along the Y -axis provide the operator
with an easy view of how to “get more.” Anticipated require-
ments would show weapons, targets or materials that would be
necessary or useful to the mission, but are not presently permit-
ted. Approval level indicates how high up the chain of com-
mand a request must go to for grant of such an authority.

77. CHAIRMAN, JOINT CHIEFS OF STAFF INSTR. 3121.01A, STANDING RULES oF ENGAGEMENT (15 Jan. 2000) [hereinafter CJCS InsTR. 3121.01A].
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Anticipated rationale would summarize why that anticipated
requirement is needed.

The sixth row provides an opportunity for the task force
commander to highlight any limitation on existing ROE he
chooses to impose, placing limits on subordinate commanders,
such as requiring approval of the task force commander before
use of RCA, even though the authority for such use may have
been granted unconditionally by the CINC. This should reem-
phasize that commanders at every level may always limit force
application authority they have been granted by higher levels.

Finally, the seventh row, or red zone, identifies any ROE
issue fundamentally inconsistent with the existing mission, and
therefore placing the ability of the force to accomplish the mis-
sionin jeopardy.

In the blocks formed from the columns of force application
and the rows of ROE categories, JAswould input their interpre-
tation of the ROE. For instance, under existing restraints for
electronic warfare (EW), cross border jamming might be listed
if the mission from higher headquarters so dictated. The JAs
might then list cross border jamming as an anticipated require-
ment, after discussing deep air targets with the air officers. The
level to which this request would have to go would be listed, as
well asthe deep air targets as arationale. The task force com-
mander might choose to restrict the jamming of certain civilian
frequencies without his express authorization. This would be
shown in the sixth row. Finally, if JAs felt that jamming fre-
guencies used by local emergency response and hospital teams
would violate the rules of war, they might list that in the final,
red zone row.

Upon completing the matrix for all force application areas,
JAscan reproduceit and project it at the staff meeting, touching
upon important points or highlights verbally. The bulk of the
information is transferred to the audience graphically by the
matrix. Additional planning and briefing will be required asthe
mission evolves. The information input into the matrix can be
color-coded to indicate a change in status. For instance,

changes might be printed in red, issues remaining the same in
green and new issuesin blue.

There are three distinct advantages to the briefing matrix.
Foremost, it provides a snapshot telling the operators what they
can and cannot do regarding the ROE. The graphical presenta-
tion of this information allows the operators to digest it more
quickly and more thoroughly than an oral or written recitation.
It also provides JAs a vehicle to cogently present the informa-
tion.

Another advantage is that the briefing matrix allows staff
members to understand the ROE issues of functional areas
other than their own. This cross-functional awareness enables
staff members to work symbiotically. By understanding not
only their own capabilities and limitations, but also those of
other functional areas, staff officers can incorporate their col-
league’s restrictions and permission into their own plans. For
instance, the air defense officer must fully appreciate the limits
on fire support regarding unobserved indirect fire, in order to
plan suppression of enemy air defense (SEAD) missions. The
air officers must understand the limits on SEAD without effec-
tive fire suppression, and the maneuver officers must under-
stand the limitations of air without SEAD.

The final advantage is that the briefing matrix provides a
clear, systematic, analytical planning tool for JAs. Simply by
completing the matrix in preparation for briefing, JAs are
forced to contempl ate the myriad issues that arise for each func-
tional group, and organize their thoughts accordingly.

The proposed matrices are, of course, only models. Judge
advocates may want to change them to suit the needs of their
task force or their mission, aswell astheir personal tastes. The
key point is that a systematic approach to ROE analysis, and a
graphical presentation of ROE issues, are excellent methods for
JAsto analyze and brief ROE in the demanding atmosphere of
the deployed unit. The proposed matrices can be important
toolsin these efforts. Major Corn and Major Harper, USMC.
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Annex A

ROE Briefing Matrix
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Annex B

COA Matrix
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Note from the Field

Tapping Reserve Manpower Through the | mplementation
of the Judge Advocate Training And Association Program (JATAP)

Lieutenant Colonel Gill P. Beck
Team Leader, 12th Legal Support Organization (LSO)
Fort Jackson, South Carolina

Major Andrew Glass
Chief of Claims Division
Office of the Saff Judge Advocate
XVIII Airborne Corps and Fort Bragg

During the past several years, the Office of the Staff Judge
Advacate (OSJA), XVIII Airborne Corps and Fort Bragg, and
the 12th Legal Support Organization (L SO), established afor-
mal mutual support relationship, which contributed to accom-
plishing both the Active Army (AA) and Reserve Component
(RC) missions. This note describes one aspect of that AA-RC
training association, involving the Claims Division, OSJA, and
Team 3, 12th LSO, and the benefits accruing to both from this
mutual support relationship.! The note also proposes ways that
other units may combine the strengths of AA and RC judge
advocates, thereby enhancing the RC training program and
improving AA legal services.

United States Army Forces Command and Army National
Guard Regulation 27-1 establishes the Judge Advocate Train-
ing and Association Program (JATAP)? and provides guidance
for establishing training associations between AA SJAsand RC
judge advocate general service organizations. Pursuant to the
regulation, the 12th L SO developed amission essential task list
(METL) and atraining memorandum of understanding (MOU)
with the OSJA. Each team leader within the 12th LSO imple-
mented the training MOU with their AA counterparts.

Implementing the JATAP is often hindered by geographical
limitations such as the distance between the AA and RC units,
as well as scheduling constraints, which generally require RC
judge advocates to perform their weekend drills at times when
the mgjority of the AA judge advocates are not present for duty.
These geographical and scheduling obstacles typically limit

AA-RC training to the RC two-week annual training period.
The Claims Division and Team 3, 12th LSO, which is located
in Greensboro, North Carolina, approximately ninety-five
milesfrom Fort Bragg, faced both of those problemsin carrying
out the training MOU.

Both the OSJA and the 12th LSO recognized that once-a
year training was not the best way to implement the JATAP.
However, they realized that through creativity and coordina-
tion, their mutual support relationship could be expanded and
incorporated into monthly training throughout the year. This
monthly training could foreseeably enhance communication
and ultimately benefit both organizations.

To implement this monthly training, the OSJA and the 12th
LSO examined how reservists on weekend drill could assist in
accomplishing of the AA mission in a way that promoted the
RC training program.® The 12th LSO METL was examined,
and it was determined that claims servicesincorporated a num-
ber of tasks suitable for devel opment of a training association.
For example, the METL included such tasks as the investiga-
tion, review, and disposition of claims, preparation of reports
for the U.S. Army Claims Service, preparation of litigation
reports for the U.S. Army Litigation Division, and processing
of claimsin favor of the United States under the Federal Medi-
cal Care Recovery Act (MCRA).* These METL tasks corre-
sponded with a significant portion of the Claims Division's
work-load under the Federal Tort Claims Act (FTCA)® and the
Military Claims Act (MCA).6 Of note, claims work under the

1. The 12th LSO has teams located throughout North and South Carolina and has training associations with the OSJA, XVIII Airborne Corps and the OSJA, Fort
Jackson. For example, teams at Fort Bragg and Fort Jackson provide legal assistance to AA soldiers and their families during drill weekends. This note focuses only
on the training association between the OSJA, XVIII Airborne Corps and Team 3, which islocated in Greensboro, North Carolina.

2. See U.S. Army Forces ComMAND/ARMY NATIONAL GUARD REGULATION 27-1, JUuDGE ADVOCATE TRAINING AssociATION ProcraM (JATAP) (15 June 1998). See also
Policy Memorandum 00-3, Office of The Judge Advocate General, United States Army, subject: Training and Mission Support Between Active, Guard, and Reserve
Judge Advocates (7 Sept. 1999); Policy Memorandum 98-3, Office of The Judge Advocate General, United States Army, subject: Integrated Training and Deployment

Relationships Between Active, Guard, and Reserve Judge Advocates (12 Sept. 1997).

3. SeeColond Benjamin A. Sims & Lieutenant Colonel William O. Gentry, Tapping Reserve Manpower through Training Programs, ArRmy LAw., Sept. 1988, at 64-
67 (discussing how Reservists, to include Individual Mobilization Augmentees and Individual Ready Reservists can assist in the accomplishment of the active duty

claims mission).

4. 42U.S.C.S. §8 2651-2653 (LEXIS 2000).
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FTCA often required an analysis of state tort law, and, in many
instances, the RC judge advocates were more familiar with
state law developments than newly assigned AA judge advo-
cateswhotypically werenot licensed in North Carolina. Inrec-
ognition of this, the Claims Division and Team 3, 12th LSO,
focused on the training association involving the METL tasks
of tort claims investigation, review, and disposition, to include
the preparation of reportsfor the U.S. Army Claims Serviceand
Litigation Division.

To implement this training association on a monthly basis,
the Claims Division forwarded tort claims to Team 3, 12th
LSO, by facsimile and electronic mail, on the Thursday before
drill weekend. Typically, on the Monday following drill week-
end, the 12th L SO completed the analysis and provided a mem-
orandum of law or other suitable report by electronic mail and
facsimile. Additionally, the 12th LSO assisted in preparing lit-
igation reports and research and memorandain support of affir-
mative claims under the MCRA.” A key to the success of this
program was the willingness of the Claims Division Chief and
the AA claims judge advocates to plan ahead to ensure that
pending tort claimswere available for the 12th L SO during drill
weekends. Without exception, during the past severa years,
the Claims Division’s planning and coordinating made this sup-
port relationship work.

The support relationship has benefited the OSJA, and ulti-
mately soldiers and their families, by providing additional
skilled attorneys to process tort claims. In particular, the RC
judge advocates working on the tort claimsincluded two insur-
ance defense attorneys, attorneys in private practice skilled in
tort litigation in North Carolina state courts, and three assi stant
U.S. attorneys. Staffed by local attorneyswho are familiar with
North Carolina tort law, the 12th LSO provided an indispens-
able work product that addressed the nuances of state tort law.
This ensured that meritorious claims were recognized and
unsubstantiated claims were rejected. The 12th LSO attorneys
drafted memoranda on the intricacies of North Carolina law
involving negligent infliction of emotional distress, negligent
entrustment, contributory negligence, causation, and contribu-
tion among joint tort feasors. These memoranda contributed to
the Claims Division’s ability to administer the FTCA and MCA
in amanner that conserved federal funds by paying only claims
that were meritorious in fact and under the law.

Reserve Component judge advocates also made themselves
available throughout the month for consultation in the event
that atort claims issue arose requiring insight into North Caro-

5. 28 U.S.C.S. §8 2671-2680 (LEXIS 2000).
6. 10 U.S.C.S. § 2733 (LEXIS 2000).

7. 1d. 88 2651-2653.

linalaw. Thisincluded valuing claims, such as predicting how
much a particular type of case was worth in terms of jury ver-
dict valuationsin state court. Additionally, 12th L SO attorneys
assisted in claims investigations throughout North Carolina.
Thisis especially significant since the claims area jurisdiction
for the OSJA covers the entire state. This support relationship
is especially helpful when a U.S. Army Reserve driver is
involved in an accident within North Carolina, but far from Fort
Bragg. By making themselvesavailableto assistintheseinves-
tigations, the RC judge advocates have extended the OSJA's
reach throughout the state, thereby ensuring that investigations
are done in a more timely manner, and contributing to a more
just adjudication of claims based on complete factual informa-
tion.

The 12th LSO prepared a deskbook on North Carolina tort
law, which provides a convenient reference for new claims
judge advocates on key North Carolina tort issues. The 12th
LSO also collected past legal memoranda and created a brief
bank which should facilitate adjudication of recurring-type
claims. The brief bank has been placed on computer diskettes
so that, asit is updated, it can be shared with the OSJA.

The JATAP support relationship has benefited the 12th LSO
by providing realistic training in claims adjudication essential
to the performance of its wartime mission. Office of the Staff
Judge Advocate claims judge advocates also benefit through
participation in the 12th L SO’s training program, for example,
by giving instruction on claims procedures and the FTCA dur-
ing weekend drills. The training has been continuous through-
out the year and 12th L SO attorneys have received constructive
feedback from the Claims Division using the RC Training
Assessment Model (TAM),? thereby enhancing their abilities
and support to the OSJA. Thistraining is instrumental to the
training readiness of the 12th LSO, and has ensured that, in the
event of mobilization, 12th LSO judge advocates and enlisted
soldiersare prepared to perform duties at the OSJA, XVIII Air-
borne Corps.®

A collateral but very important by-product of establishing a
monthly training association, has been to educate the RC judge
advocates regarding the challenges faced by AA judge advo-
cates. Thisin turn has allowed the RC judge advocates to
expand their working relationshipsto assist in other areas, such
as administrative law, where RC judge advocates have
reviewed hold harmless and indemnification agreements for
compliance with state law. Additionally, increased contact

8. UniTep States ARMY Forces CoMMAND, REG. 220-3, ReservE CoMPONENT TRAINING AssessMENT (7 Apr. 2000). Unit training is evaluated by the AA SJA using
FORSCOM Form 1049-R, Training Assessment Model (TAM). Thisregulation may be accessed at <http://www.forscom.army.mil/pubs/Pubs/Reg/020220-3.doc>.

9. Presumably, thistraining also prepares the 12th LSO to deploy and establish a claims office in support of adivision or corps.
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between AA and RC judge advocates has facilitated closer
working relationships in criminal law and other areas.

The 12th LSO and the OSJA look forward to building on
their mutual support relationship during the upcoming years,
and are prepared to share their ideas with other judge advocates

interested in developing similar relationships. Building a
mutual support relationship is a “win-win” proposition that
only requires creativity and coordination between AA and RC
judge advocates. The benefits for both Active and Reserve
judge advocates are well worth the effort.
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USAL SA Report
United Sates Army Legal Services Agency

Environmental Law Division Notes

The Environmental Law Division (ELD), United States
Army Legal Services Agency, produces the Environmental
Law Division Bulletin, which isdesigned to inform Army envi-
ronmental law practitioners about current developments in
environmental law. The latest issue, volume 7, number 5, is
reproduced in part below.

Army Issues Interim Guidance on CERCLA Five-Year
Reviews

On 5 April 2000, the Army issued interim guidance' on how
to conduct five-year reviews in accordance with the Compre-
hensive Environmental Response, Compensation and Liability
Act (CERCLA).2 Both CERCLA and itsimplementing regula-
tions, the National Contingency Plan (NCP), require a periodic
review of cleanup remedies that limit a property’s use or
access.® Because the Department of Defense is the lead agent
in cleanup of its sites,* each of the services is required to con-
duct five-year reviews when appropriate. The Army has com-
piled interim guidance to assist with this process. This
guidance would come into play at sites where the remedial
action specified in the Record of Decision (ROD) or applicable
CERCLA decision document would allow hazardous sub-
stances, pollutants or contaminants to remain in place above
levels that would alow for unlimited use or unrestricted expo-
sure. The Army’s interim guidance is applicable to active
Army installations and Base Realignment and Closure (BRAC)
installations, as well as National PrioritiesList (NPL) and non-
NPL sites.> The guidance ensures that five-year reviews are
conducted in a timely, consistent manner. The new guidance
also provides explicit instructions regarding the programming
of fundsto provide for the expenses of five-year reviews.

Why Do Five-Year Reviews?

The purpose of a CERCLA five-year review isto ensurethe
protection of human health and the environment.® Such a
review providesthe Army with theinformation it needs to con-
firm that its CERCLA remedy is functioning as planned. Gen-
eraly, the review focuses on the adequacy of active treatment
remedies, long-term monitoring, and the imposition of land use
controls. One of the main objectives of this processisto eval-
uate whether cleanup levelsremain protective. If theremedy is
not protective or fully functional, the Army, as lead agent, is
empowered to take steps to deal with the situation.” The Army
may also choose to stop doing five-year reviews when they are
no longer needed, so the requirements for termination are set
forth in the new policy.

What Triggers a Five-Year Review?

Under CERCLA, the five-year review requirement is set
into motion when a decision maker selects a remedia action
that “results in any hazardous substances, pollutants, or con-
taminants remaining at the site . . . .”® The NCP is more spe-
cific. It statesthat afive-year review istriggered if the selected
remedial action will allow hazardous substances, pollutants, or
contaminants to remain at the site “above levels that allow for
unlimited use and unrestricted exposure . . . .”® Thisconclusion
would be incorporated into the site's ROD or applicable deci-
sion document and the date upon which it was finalized will
become the starting time for projecting a five-year review.

Focus of the Five-Year Review
Though complex remedies may require specific approaches,

the reviewer will generally try to answer the following ques-
tions:

1. Memorandum, Assistant Chief of Staff for Installation Management, SFIM-AEC-ERO, to All MACOMs, subject: Interim Army Guidance for Conducting Five-
year Reviews, encl. (5 Apr. 2000). This Army interim guidance sometimes tracks the Environmental Protection Agency’s (EPA) interim policy on five-year reviews.
See Environmental Protection Agency, Orrice oF SoLiDE WASTE AND EMERGENCY ResPonst (OSWER), CompREHENSIVE Five-YEAR ReviEw Guibance (Oct. 1999).

2. 42 U.S.C.S. §9601 (LEXIS 2000).

3. 1d. §9621(c); 40 C.FR. § 300.430(f)(4)(ii) (1999).

4. 42U.SC.S.§9604(a), (b); Exec. Order No. 12,580, 52 Fed. Reg. 2923 (1987).

5. Notethat five-year reviews on active and BRAC siteswill involve different funding sources.

6. 42U.SC.S.§9621(c).
7. Seegenerallyid. §§ 9604(a), (b), (€), 9606(a), 9620.

8. Id. §9621(c).
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(1) Istheremedy functioning as intended?'

(2) Are the assumptions used to select the
remedy still valid?

(3) Has new information arisen that would
cause the reviewer to question the protective-
ness of the remedy?

(4) Does the remedy remain cost-effec-
tive?!

What Data Should bein the Five-Year Review?

In anutshell, the five-year review report should summarize
technical data, laws and regulations (applicable and relevant
and appropriate requirements), site-visit observations, reports
on treatment-systems operations and determinations on the
effectiveness of land use controls. The review should conclude
with a determination stating whether or not the remedy is pro-
tective of human health and the environment. Should the
reviewer determine that modifications are needed to improve
remedy operation, the report should outline the proposed
changes and work schedules.

Regulator Review and Comment

An important element of the Army interim guidance is its
procedure allowing for review and comment by the Environ-
mental Protection Agency (EPA) and stateregulators. Thispro-
vision isintended to resolve confusion over the role played by
regulators in the course of afive-year review at an Army site.
One source of this confusion is that the EPA at NPL sites may
be granted a concurrence role, via a Federal Facilities Agree-
ment (FFA), over remedies and subsequent remedy modifica-
tions. If such concurrence authority is granted by an FFA (an
interagency agreement), the EPA could possess a greater level
of authority to accept or decline the conclusions stated in afive-
year review. Note, though, that FFA terms may differ, so this
extension of EPA authority is not automatically granted. Also,
FFAsarelimited to NPL sites-at non-NPL sites, the EPA lacks

9. 40 C.FR. § 300.430(f)(4)(ii) (2000).

the authority to concur in five-year reviews.”? Likewise, state
regulators are not granted concurrence authority over a lead
agent’s remedy determination.”®* However, information pro-
vided by both the EPA and state regulators can be very benefi-
cial when compiling afive-year review, so the Army’s interim
policy provides for such input.

Making the Procedure Regular

The new guidance setsforth specific provisions on the fund-
ing and staffing of five-year reviews, while outlining the scope
of thedocument. Thiswill providefor greater regularity among
reports. The interim guidance states a preference for having
active installations prepare their own five-year reviews, while
the major command (MACOM) would determine the executor
for BRAC sites. The U.S. Army Corps of Engineersis a good
resource to consider when selecting an executor to conduct the
reviews. Once the draft report is complete, the U.S. Army
Environmental Center (USAEC) may be called upon to review
the document. The USAEC will review the findings of five-
year reviews conducted at sites where the remedy’s operation
and maintenance requirements or long-term monitoring costs
exceed $250,000 ayear. When any required USAEC's concur-
renceis received, the installation commander (or the MACOM
designee, in the case of BRAC facilities) will forward the report
to the EPA and state regulators for their review and comment.
In cases where the EPA or state regulators object to the report’s
findings, the five-year review executor will work with USAEC
and the MACOM to prepare a coordinated response.

Community Involvement

The ingtallation or MACOM designee will place a copy of
thefinal five-year review in the administrative record and infor-
mation repository. If a site has a Restoration Advisory Board
(RAB) or Technical Review Committee, these groups should be
advised of plans for a five-year review. Once the review is
complete, these groups should be informed of the scope of data
considered and the conclusions reached. For sites where there
is no active RAB, public notification can be made by newspa-
per publication. Also, if the five-year review requires a modi-

10. Here, the ROD or other decision document would be used as the primary source for determining the scope and intent of the remedy.

11. Thisrequirement isintended to ensure that the Army’s environmental funds are being spent appropriately.

12. The EPA has claimed that CERCLA § 9620(e)(4)(A) (as amended by Superfund Amendment and Reauthorization Act (SARA)) gives them theright to select a
remedia action at NPL siteswhen the EPA administrator and the lead agent are unable to agree upon the appropriate remedial action. 42 U.S.C.S. § 9601-9675 (LEXIS
2000). However, CERCLA 8§ 9621 states that it is the President who decides cleanup remedies. The President’s decision-making authority was delegated to DOD
and, subsequently, to the Army. See Exec. Order 12,580, 52 Fed. Reg. 2923 (1987). Accordingly, the EPA does not possessa unilateral right to determine the outcome
of afive-year review, unlessan installation’s FFA specifically providesfor such concurrence. See also OSWER Dir. 9355.7-03B-P, ComPREHENSIVE FIVE-YEAR REVIEW
GUIDANCE, sec. 2.5.4 (Oct. 1999).

13. 40 C.F.R. §9620(a)(4). This CERCLA provision distinguishes between NPL and non-NPL sites. The EPA has authority to deal with NPL sites. On NPL sites,

the FFA may grant the EPA “concurrence authority” over five-year review findings. However, state regulatorsdeal with non-NPL sites. These cleanupsdo not involve
FFAS, so there would be no standard agreement to provide state regulators with a concurrence role.
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fication to the ROD, the NCP’'s community participation
requirements would come into play.’* Copies of the Army
interim guidance will be posted on the Web in the near future.
Ms. Barfield.

The Superfund Recycling Equity Act of 1999

As part of the appropriations bill for Fiscal Year 2000, the
Congress passed legislation providing a potential defense to
arranger liability under the CERCLA. Thislegidation, entitled
the Superfund Recycling Equity Act of 1999, seeksto exempt
from the CERCLA liability those who can demonstrate that
they arranged for recycling of certain materials, as opposed to
arranging for disposal of hazardous substances. While federal
agencies may be able to avail themselves of the protection of
this law, they will certainly will have to expand their investiga-
tion of Superfund cases to include new areas of inquiry.

The new law provides that a person who arranges for the
recycling of a recyclable material is not liable under sections
107(a)(3) or (a)(4), as long as certain requirements are met.
“Recyclable material” is defined as scrap paper, scrap plastic,
scrap glass, scrap textiles, scrap rubber (other than wholetires),
scrap metal, scrap batteries (including lead-acid and spent
nickel-cadmium batteries). The definition of recyclable mate-
rial aso includes “minor amounts of material incident to or
adhering to the scrap material as aresult of its normal and cus-
tomary use prior to becoming scrap . . . ."1¢

For the exemption from liability to apply, the person seeking
to claim the recycling exemption must establish all of the fol-
lowing requirements by a preponderance of the evidence:

(1) The recyclable material met a commer-
cial specification grade.

(2) A market existed for the recyclable
material.

(3) A substantial portion of the recyclable
material was made available for use as feed-
stock for the manufacture of a new salable
product.

(4) Therecyclable material could have been
a replacement or subgtitute for a virgin raw
material, or the product to be made from the
recyclable material could have been a
replacement or substitute for a product made,

14. 40 C.FR. § 300.435(c)(2)(ii).

in whole or in part, from avirgin raw mate-
rial.

(5) For transactions occurring ninety days or
more after the date of enactment of this sec-
tion, the person exercised reasonable care to
determine that the facility where the recycla-
ble material was handled, processed,
reclaimed, or otherwise managed by another
person (hereinafter in this section referred to
asa“consuming facility”) wasin compliance
with substantive (not procedural or adminis-
trative) provisions of any federal, state, or
local environmental law or regulation, or
compliance order or decree issued pursuant
thereto, applicable to the handling, process-
ing, reclamation, storage, or other manage-
ment activities associated with recyclable
material .’

For purposes of subsection (5), “reasonable care” includes (but
isnot limited to) the following criteria:

(A) the price paid in the recycling transac-
tion;

(B) the ability of the person to detect the
nature of the consuming facility’s operations
concerning its handling, processing, recla-
mation, or other management activities asso-
ciated with recyclable material; and

(C) theresult of inquiries madeto the appro-
priate Federal, State, or local environmental
agency (or agencies) regarding the consum-
ing facility’s past and current compliance
with substantive (not procedural or adminis-
trative) provisions of any Federal, State, or
local environmental law or regulation, or
compliance order or decree issued pursuant
thereto, applicable to the handling, process-
ing, reclamation, storage, or other manage-
ment activities associated with the recyclable
material. For the purposes of this paragraph,
areguirement to obtain apermit applicableto
the handling, processing, reclamation, or
other management activity associated with
the recyclable materials shall be deemed to
be a substantive provision.®

15. Act of Nov. 29, 1999, Pub. L. No. 106-113 (codified at 42 U.S.C.S. § 9627 (LEXIS 2000)).

16. 42 U.SC.S. § 9627(h).

17. 1d. § 9627(c).
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For the scrap metal and scrap batteries categories of recyclable
materials, there are additional requirements that must be met.*°

The new law also contains a provision that excludes some
transactions from the exemption for recycling. The law states
that the exemption does not apply if:

(A) the person had an objectively reasonable
basis to believe at the time of the recycling
transaction—

(i) that the recyclable material would
not be recycled;

(ii) that the recyclable material would
be burned as fuel, or for energy recovery or
incineration; or

(iii) for transactions occurring before
ninety days after the date of the enactment of
this section [enacted 29 November 1999],
that the consuming facility was not in com-
pliance with a substantive (not procedural or
administrative) provision of any Federal,
State, or local environmental law or regula-
tion, or compliance order or decree issued
pursuant thereto, applicable to the handling,
processing, reclamation, or other manage-
ment activities associated with the recyclable
material;

(B) the person had reason to believe that
hazardous substances had been added to the
recyclable material for purposes other than
processing for recycling; or

(C) the person failed to exercise reasonable
care with respect to the management and
handling of the recyclable material (includ-
ing adhering to customary industry practices
current at the time of the recycling transac-
tion designed to minimize, through source
control, contamination of the recyclable
material by hazardous substances).?

The provision then discusseswhat isan “ objectively reasonable
basis for belief,” including, but not limited to, the size of the

18.1d. § 9627(c)(6).
19. Seeid. §9627(d), (e).
20. 1d. § 9627(f)(1).

21. 1d. § 9627(f)(2).

22. 1d. § 9627().

23. 1d. § 9627(j).

person’s business, customary industry practices at the time the
transaction occurred, the price paid for the material, and the
ability of the person to determine the handling activities of the
facility to whom it sold the material .2

The new law does not apply to concluded administrative or
judicial actions, or to “any pending action initiated by the
United States prior to enactment of this section.”?? Interest-
ingly, the law also provides that if a PRP attempts to bring a
contribution action against a person, but the person against
whom the action is brought successfully uses this exemption,
the PRP bringing the action will be liable for the successful
party’s attorney’s fees.®

This new law raises a whole host of new issues. It creates
another layer of factual disputes, allowing the parties to argue
about each requirement for the application of the exemption,
such as “reasonable care” in § 9627(c)(6), and each element of
the exclusionsfrom the exemption, such as“ objectively reason-
able belief” and “reasonable care” for purposes of (f). Indeed,
it is not difficult to conceive of a situation where the parties
would argue whether a certain substance constitutes “minor
amounts of material incident to or adhering to the scrap material
as aresult of is normal and customary use prior to becoming
scrap” therefore calling into question whether the definition of
“recyclable material” has been met in the first place.

Complicating the resolution of these issuesisthefairly cur-
sory legislative history associated with this Act. There have
been no congressional hearings concerning this provision, and
no congressional reports. The legislative history consists
mostly of a statement from Senators Daschle and L ott concern-
ing the provision that was inserted into the congressional
record.?

Because the legislative history isrelatively sparse, practitio-
ners will be looking to the courts for assistance in interpreting
the provisions of the Act. One such decision has been handed
down addressing the section of the law concerning pending and
concluded actions. Asindicated above, 42 U.S.C. § 9627(i) of
the new law by its terms specifically does not apply to com-
pleted judicia or administrative actions, and to judicial actions
commenced by the United States. In United Statesv. AtlasLed-
erer Co.,® thedistrict court had the opportunity to interpret this

24. 145 Cone. Rec. S15048 (daily ed. Nov. 19, 1999) (statement of Senators L ott and Daschle).

25. 97 F. Supp. 2d 830 (S.D. Ohio 2000).
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provision. In that case, the United States had commenced an
action against a number of parties, including Livingston & Co.
(Livingston). Livingston was also named in athird party com-
plaint brought by agroup of settling PRPs.% Livingston, which
had previously lost a summary judgment motion, asked the
court to reconsider its ruling in light of the Superfund Recy-
cling Equity Act of 1999.7" Livingston argued that the new Act
should allow judgment in its favor both in the original action
filed by the United States, and in the third party action filed by
the settling PRPs. Livingston admitted that the plain language
of 42 U.S.C. § 9627(i) would not allow judgment in its favor
with regard to the action filed by the United States, but argued
that the “spirit and intent” of the legidlation called for such a
result.?® The court disagreed, finding that the plain language of
the new statute “precludes its applicability.” The court
acknowledged that while the new law may affect the viability
of exisitng case law concerning the useful product defense, the
previous decision overruling Livingston’s motion for summary
judgment was properly based on legal precedent in effect at the
time the ruling was made, eight years before the new law was
enacted.®

The second issue the court addressed was the application of
the new law to the third party action. Livingston argued that
the third party claim was a separate action, not initiated by the
United States, and therefore the new law would apply.*®

The court noted the Senators' remarks in the Congressional
Record that seemed to support Livingston's argument: “[f]or
purposes of this section, Congress intends that any third party
action or joinder of defendants, brought by a private party shall
be considered a private party action, regardless of whether or

26. Id. at 831, n.2.
27. Id. at 831.
28. Id.

29. Id. at 832.

30. Id.

not the original lawsuit was brought by the United
States.”* The court, however, did not find these remarks to be
persuasive. The court noted that these remarks were simply
read into the record without an indication of their source, and
stated that it “ has found not true legidlative history with respect
to[42 U.S.C.S. § 9627(i)] which would support [the Senators']
interpretation of the provision.” The court found that the
remarks in the Congressional Record, and Livingston’s argu-
ment, failed to make the proper distinction between a“claim”
and an “action.” An “action” can be made up of numerous
“claims,” including the complaint, cross-claims, counter-
claims, and third-party claims. Since all of the claims are part
of the same judicial action, and that action was originally
brought by the United States, the provisions of the Act do not

apply.*

The court held that the ongoing case “ asawhol€e” wasajudi-
cia action initiated by the United States and therefore fell out-
side the new law.** To hold otherwise would allow the United
States to pursue the settling PRPs while prohibiting that group
from pusuing third party claims against other PRPs. The court
believed that allowing this result would punish the settling
PRPs for accepting responsibility and settling with the govern-
ment.3

Thisissue and many others associated with the new law will
be the subject of many court decisionsin the coming years. At
aminimum, the law creates another area of inquiry for federal
agencies as they investigate their potential liability for clean-up
costs at sites around the country. Major Romans.

31. 145 Cone. Rec. S15050 (daily ed. Nov. 19, 1999) (statement of Senators Lott and Daschle).

32. Atlas Ledered Co., 97 F. Supp. 2d at 833.
33. Id.

34. 1d.
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CLE News

1. Resident Course Quotas

Attendance at resident continuing legal education (CLE)
courses at The Judge Advocate General’s School, United States
Army (TJAGSA), isrestricted to students who have confirmed
reservations. Reservationsfor TJAGSA CLE courses are man-
aged by the Army Training Requirements and Resources Sys-
tem (ATRRS), the Army-wide automated training system. If
you do not have aconfirmed reservation in ATRRS, you do not
have areservation for a TJAGSA CLE course.

Active duty service members and civilian employees must
obtain reservations through their directorates of training or
through equivalent agencies. Reservists must obtain reserva-
tions through their unit training offices or, if they are nonunit
reservists, through the United States Army Personnel Center
(ARPERCEN), ATTN: ARPC-ZJA-P, 9700 Page Avenue, St.
Louis, MO 63132-5200. Army National Guard personnel must
request reservations through their unit training offices.

When requesting areservation, you should know the follow-
ing:

TJAGSA School Code—181

Course Name—133d Contract Attorneys Course 5F-F10
Course Number—133d Contract Attorney’s Course 5F-F10
Class Number—133d Contract Attorney’s Course 5F-F10

To verify aconfirmed reservation, ask your training office to
provide a screen print of the ATRRS R1 screen, showing by-
name reservations.

The Judge Advocate General’s School is an approved spon-
sor of CLE coursesin all states that require mandatory continu-
ing legal education. These states include: AL, AR, AZ, CA,
CO, CT,DE, FL, GA, ID, IN, IA, KS, KY, LA, MN, MS, MO,
MT, NV, NC, ND, NH, OH, OK, OR, PA, RH, SC, TN, TX, UT,
VT, VA, WA, WV, WI, and WY.

2. TIAGSA CLE Course Schedule

August 2000
7-11 August 18th Federal Litigation Course
(5F-F29).
14 -18 August 161st Senior Officers Legal
Orientation Course (5F-F1).
14 August- 49th Graduate Course (5-27-C22).
24 May 2001

21-25 August

21 August-

1 September

September 2000

6-8 September

6-8 September

11-15 September

11-22 September

18-22 September

19 September-
13 October

25-26 September

October 2000

2-6 October

2 October-

21 November

13 October-

22 December

30 October-

3 November

30 October-

3 November

November 2000

13-17 November

27 November-

1 December

6th Military Justice Managers
Course (5F-F31).

34th Operational Law Seminar
(5F-F47).

1st Court Reporting Symposium
(512-71DCS6).

2000 USAREUR Lega
Assistance CLE (5F-F23E).

2000 USAREUR Administrative
Law CLE (5F-F24E).

14th Criminal Law Advocacy
Course (5F-F34).

47th Legal Assistance Course
(5F-F23).

153d Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

31st Methods of Instruction
Course (Phase Il) (5F-F70).

2000 JAG Annua CLE Workshop
(5F-JAG).

3d Court Reporter Course
(512-71DC5).

153d Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

58th Fiscal Law Course
(5F-F12).

162d Senior Officers Legal
Orientation Course (5F-F1).

24th Criminal Law New
Developments Course
(5F-F35).

54th Federal Labor Relations
Course (5F-F22).
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27 November-
1 December

27 November-
1 December

December 2000

4-8 December

4-8 December

11-15 December

January 2001

2-5 January

8-12 January

8-12 January

8 January-

27 February

9 January-
2 February

9 January-
2 February

16-19 January
17-19 January
21 January-

2 February

29 January-
2 February

February 2001
2 February-
6 April

5-9 February

163d Senior Officers Legal
Orientation Course (5F-F1).

2000 USAREUR Operational
Law CLE (5F-FA47E).

2000 Government Contract Law
Symposium (5F-F11).

2000 USAREUR Criminal Law
Advocacy CLE (5F-F35E).

4th Tax Law for Attorneys Course
(5F-F28).

2001

2001 USAREUR Tax CLE
(5F-F28E).

2001 PACOM Tax CLE
(5F-F28P).

2001 USAREUR Contract &
Fiscal Law CLE (5F-F15E).

4th Court Reporter Course
(512-71DC5).

154th Officer Basic Course
(Phase, Fort Leg) (5-27-C20).

2001 PACOM Tax CLE
(5F-F28P).

2001 Hawaii Tax CLE
(5F-F28H).

7th RC General Officers Legal
Orientation Course (5F-F3).

2001 JOAC (Phase I1) (5F-F55).

164th Senior Officers Legal
Orientation Course (5F-F1).

154th Basic Officer Course
(Phase I, Fort Lee)
(5-27-C20).

75th Law of War Workshop
(5F-F42).

12-16 February
26 February-
2March

26 February-
9 March

March 2001
5-9 March

19-30 March

26-30 March

26-30 March

30 April-

11 May

April 2001

1-5 April

2-6 April

16-20 April

16-20 April

18-20 April

May 2001

7- 25 May

14-18 May

June 2001

4-7 June

4-8 June

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

59th Fiscal Law Course
(5F-F12).

35th Operational Law Seminar
(5F-F47).

60th Fiscal Law Course (5F-F12).

15th Criminal Law Advocacy
Course (5F-F34).

3d Advanced Contract Law
Course (5F-F103).

165th Senior Officers Legal
Orientation Course (5F-F1).

146th Contract Attorneys Course
(5F-F10).

2001 Reserve Component Judge
Advocate Workshop (5F-F56).

25th Admin Law for Military
Installations Course (5F-F24).

3d Basics for Ethics Counselors
Workshop (5F-F202).

12th Law for Legal NCOs Course
(512-71D/20/30).

3d Advanced Ethics Counselors
Workshop (5F-F203).

44th Military Judge Course
(5F-F33).

48th Legal Assistance Course
(5F-F23).

4th Intelligence Law Workshop
(5F-F41).

166th Senior Officers Legal
Orientation Course (5F-F1).

AUGUST 2000 THE ARMY LAWYER * DA PAM 27-50-333



4 June-
13 July

4-15 June

5-29 June

6-8 June

11-15 June

18-22 June

18-22 June

18-29 June

25-27 June
29 June-
7 September
July 2001

2-4 July

8-13 July

9-10 July

16-20 July

16 July-

10 August

16 July-
31 August

30 July-
10 August

August 2001

6-10 August

8th JA Warrant Officer Basic
Course (7A-550A0).

6th RC Warrant Officer Basic
Course (Phasel)
(7A-550A0-RC).

155th Officer Basic Course (Phase
I, Fort Lee) (5-27-C20).

Professional Recruiting Training
Seminar

31st Staff Judge Advocate Course
(5F-F52).

5th Chief Legal NCO Course
(512-71D-CLNCO).

12th Senior Legal NCO Manage-
ment Course (512-71D/40/50).

6th RC Warrant Officer Basic
Course (Phase 1)
(7A-550A0-RC).

Career Services Directors
Conference.

155th Officer Basic Course (Phase
I, TIAGSA) (5-27-C20).

Professional Recruiting
Training Seminar.

12th Legal Administrators Course
(7A-550A1).

32d Methods of Instruction
Course (Phase 1) (5F-F70).

76th Law of War Workshop
(5F-F42).

2d JA Warrant Officer Advanced
Course.

5th Court Reporter Course
(512-71DC5).

147th Contract Attorneys Course
(5F-F10).

19th Federal Litigation Course

13 August-
23 May 02

20-24 August

20-31 August

September 2001

5-7 September

5-7 September

10-14 September

10-21 September

17-21 September

18 September-
12 October

24-25 September

October 2001
1-5 October
1 October-
20 November

12 October-
21 December

15-19 October
29 October-
2 November

November 2001
12-16 November

26-30 November

(5F-F29).

50th Graduate Course (5-27-C22).

7th Military Justice Managers
Course (5F-F31).

36th Operational Law Seminar
(5F-F47).

2d Court Reporting Symposium
(512-71DCS6).

2001 USAREUR Legal
Assistance CLE (5F-F23).

2001 USAREUR Administrative
Law CLE (5F-F24E).

16th Criminal Law Advocacy
Course (5F-F34).

49th Legal Assistance Course
(5F-F23).

156th Basic Officer Course
(Phase 1, Fort Lee) (5-27-C20).

32d Methods of Instruction
Course (Phase 1) (5F-F70).

2001 JAG Annaul CLE Workshop
(5F-JAG).

6th Court Reporter Course
(512-71DC5).

156th Basic Officer Course (Phase
I, TIAGSA) (5-27-C20).

167th Senior Officers Lega
Orientation Course (5F-F1).

61st Fiscal Law Course (5F-F12).

25th Criminal Law New
Developments Course
(5F-F35).

55th Federal Labor Relations
Course (5F-F22).
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26-30 November

26-30 November

December 2001

3-7 December

3-7 December

10-14 December

January 2002

2-5 January

7-11 January

7-11 January
7 January-
26 February

8 January-
1 February

15-18 January

16 -18 January

20 January-
1 February

28 January-
1 February

February 2002

1 February-
12 April

4-8 February

4-8 February

168th Senior Officers Legal
Orientation Course (5F-F1).

2001 USAREUR Operational
Law CLE (5F-FA7E).

2001 USAREUR Crimina Law
Advocacy CLE (5F-F35E).

2001 Government Contract Law
Symposium (5F-F11).

5th Tax Law for Attorneys Course
(5F-F28).

2002

2002 Hawaii Tax CLE
(5F-F28H).

2002 PACOM Tax CLE
(5F-F28P).

2002 USAREUR Contract &
Fiscal Law CLE (5F-F15E).

7th Court Reporter Course
(512-71DC5).

157th Basic Officer Course (Phase
I, Fort Lee) (5-27-C20).

2002 USAREUR Tax CLE
(5F-F28E).

8th RC General Officers Legal
Orientation Course (5F-F3).

2002 JAOAC (Phase 1)
(5F-F55).

169th Senior Officers Legal
Orientation Course (5F-F1).

157th Basic Officer Course (Phase
I, TIAGSA) (5-27-C20).

77th Law of War Workshop
(5F-F42).

2001 Maxwell AFB Fiscal Law
Course (5F-F13A).

25 February-
1 March

25 February-
8 March

March 2002
4-8 March

18-29 March

25-29 March

25-29 March

April 2002

1-5 April

15-19 Apil

15-19 Apil

22-25 April

29 April-
10 May

29 April-
24 May

May 2002

13-17 May

June 2002

3-7 June
3-14 June
3 June-

12 July

4-28 June

62d Fiscal Law Course (5F-F12).

37th Operational Law Seminar
(5F-F47).

63d Fiscal Law Course (5F-F12).

17th Criminal Law Advocacy
Course (5F-F34).

4th Advanced Contract Law
Course (5F-F103).

170th Senior Officers Legal
Orientation Course (5F-F1).

26th Admin Law for Military
Installations Course (5F-F24).

4th Basics for Ethics Counselors
Workshop (5F-F202).

13th Law for Legal NCOs Course
(512-71D/20/30).

2002 Reserve Component Judge
Advocate Workshop (5F-F56).

148th Contract Attorneys Course
(5F-F10).

45th Military Judge Course
(5F-F33).

50th Legal Assistance Course
(5F-F23).

171st Senior Officers Lega
Orientation Course (5F-F1).

7th RC Warrant Officer Basic
Course (7A-550A0-RC).

9th JA Warrant Officer Basic
Course (7A-550A0).

158th Basic Officer Course (Phase
I, Fort Lee) (5-27-C20).
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10-14 June

17-21 June

17-22 June

17-28 June

24-26 June

28 June-
6 September

July 2002
8-9 duly
8-12 July
15 July-
9 August
15-19 July
15 July-

30 August

29 July-
9 August

August 2002
5-9 August
12 -16 August
12 August-
May 2003

19-23 August

19-30 August

32d Staff Judge Advocate Course
(5F-F52).

13th Senior Legal NCO Manage-
ment Course (512-71D/40/50).

6th Chief Legal NCO Course
512-71D-CLNCO).

7th RC Warrant Officer Basic
Course (Phase 1)
(7A-550A0-RC).

Career Services Directors
Conference.

158th Basic Officer Course (Phase
I, TIAGSA) (5-27-C20).

33d Methods of Instruction
Course (Phasel) (5F-F70).

13th Legal Administrators Course
(7A-550A1).

3d JA Warrant Officer Advanced
Course.

78th Law of War Workshop
(5F-F42).

8th Court Reporter Course
(512-71DC5).

149th Contract Attorneys Course
(5F-F10).

20th Federal Litigation Course
(5F-F29).

172d Senior Officers Legal
Orientation Course (5F-F1).

51st Graduate Course (5-27-C22).
8th Military Justice Managers
Course (5F-F31).

38th Operational Law Seminar
(5F-F47).

September 2002

4-6 September

9-13 September

9-20 September

11-13 September

16-20 September

23-24 September

2002 USAREUR Lega
Assistance CLE (5F-F23).

2002 USAREUR Administrative
Law CLE (5F-F24E).

18th Criminal Law Advocacy
Course (5F-F-34).

3d Court Reporting Symposium
(512-71DCS6).

51st Legal Assistance Course
(5F-F23).

33d Methods of Instruction
Course (Phase 1) (5F-F70).

3. Civilian-Sponsored CL E Cour ses

8 Sept. U.S. Supreme Court Update
ICLE Sheraton Colony Square Hotel
Atlanta, Georgia

8 Sept. Medicine for Lawyers
ICLE Marriott Gwinnett Place Hotel

Atlanta, Georgia

22 Sept.

Administrative Law
ICLE Cobb Galleria Centre
Atlanta, Georgia

4. Mandatory Continuing L egal Education Jurisdiction

and Reporting Dates
Jurisdiction
Alabama**

Arizona

Arkansas

Cdlifornia*

Colorado

Delaware

Florida**

Georgia
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Reporting Month

31 December annually
15 September annually
30 June annually

1 February annually

Anytime within three-year
period

31 July biennialy

Assigned month
triennially

31 January annually
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Idaho
Indiana

lowa

Kansas
Kentucky
Louisiana**
Michigan
Minnesota
Mississippi**
Missouri
Montana
Nevada

New Hampshire**
New Mexico

New Y ork*

North Carolina**
North Dakota
Ohio*
Oklahoma**

Oregon

Pennsylvania**

Rhode Idand

South Carolina**

Tennessee*

58

Admission date triennially

31 December annually
1 March annually

30 days after program
30 June annually

31 January annually

31 March annually

30 August

1 August annually

31 July annually

1 March annually

1 March annually

1 July annually

prior to 1 April annually
Every two years within
thirty days after the
attorney’ s birthday

28 February annually
30 June annually

31 January biennialy
15 February annually
Anniversary of date of
birth—new admittees and
reinstated members report
after an initial one-year
period; thereafter
triennially

Group 1: 30 April
Group 2: 31 August
Group 3: 31 December
30 June annually

15 January annually
1 March annualy

Texas Minimum credits must be
completed by last day of
birth month each year

Utah End of two-year
compliance period
Vermont 15 July annually
Virginia 30 June annually
Washington 31 January triennially
West Virginia 30 June biennially
Wisconsin* 1 February biennially
Wyoming 30 January annually

* Military Exempt
** Military Must Declare Exemption

For addresses and detailed information, see the March 2000
issue of The Army Lawyer.

5. Phasel (Correspondence Phase), RC-JAOAC Deadline

The suspense for first submission of all RC-JAOAC Phase |
(Correspondence Phase) materials is NLT 2400, 1 November
2000, for those judge advocates who desire to attend Phase |1
(Resident Phase) at The Judge Advocate General’s School
(TIJAGSA) in the year 2001 (hereafter “2001 JAOAC”). This
requirement includes submission of all JA 151, Fundamentals
of Military Writing, exercises.

Any judge advocate who isrequired to retake any subcourse
examinations or “re-do” any writing exercises must submit the
examination or writing exercise to the Non-Resident Instruc-
tion Branch, TIAGSA, for grading with a postmark or elec-
tronic transmission date-time-group NLT 2400, 30 November
2000. Examinations and writing exercises will be expedi-
tiously returned to studentsto allow them to meet this suspense.

Judge advocates who fail to complete Phase | correspon-
dence courses and writing exercises by these suspenseswill not
be allowed to attend the 2001 JAOAC. To provide clarity, al
judge advocates who are authorized to attend the 2001 JAOAC
will receive written notification. Conversely, judge advocates
who fail to complete Phase | correspondence courses and writ-
ing exercises by the established suspenses will receive written
notification of their ineligibility to attend the 2001 JAOAC.

If you have any further questions, contact LTC Karl Goet-
zke, (800) 552-3978, extension 352, or e-mail
Karl.Goetzke@hqda.army.mil. LTC Goetzke.
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Current Materials of Interest

1. The Judge Advocate General’s On-Site Continuing Legal Education Training and Workshop Schedule (2000-2001 Aca-

demic Year)
TRAINING SITE
DATE AND HOST UNIT AC GO/RC GO SUBJECT ACTION OFFICER
9-10 Sep Pittsburgh, PA AdministrativeLaw; Contract | POC: 1LT Ivor Jorgensen
99th RSC Law; Community Support (724) 693-2151, 99th RSC
Activities, Updatesin Legal ALT: LTC Don Taylor
Assistance and demonstra- (724) 693-2152
tion of DL Wills; DOD Frat- Donad.Taylor2@usarc-emh2.army.mil
ernization
16-17 Sep Park City, UT Western States JAGC Senior POC: COL Mike Christensen
UTARNG L eadership Workshop (801) 366-6861
28-29 Oct West Point, NY Eastern States JAGC Senior POC: COL Randall Eng
NYARNG L eadership Workshop (718) 520-2846
11-12 Nov Bloomington, MN AdministrativeLaw; Contract | POC: Todd Corbo
214th LSO Law (612) 596-4753
(88th RSC) todd.corbo@us.pwcglobal.com
18-19 Nov Kings Point, NY Criminal Law; Operational POC: MAJTerri O'Brien and CPT
77th RSC/4th LSO Law Sietz, 77th RSC
ObrienT @usarc-emh2.army.mil
POC: LTC Ralph M.C. Sabatino
(718) 222-2301, 4th LSO
20-21 Nov San Diego, CA L SO Commander’s Work- POC: COL Daniel Allemeier
78th LSO shop drallemeier@hrl.com
6-7 Jan Long Beach, CA Crimina Law; International POC: CPT Paul McBride
63rd RSC, 78th LSO Law (714) 229-3700
Sandiegolaw@worldnet.att.net
2-4 Feb El Paso, TX Civil/Military Operations; POC: LTC(P) Harold Brown
90th RSC, 5025th GSU AdministrativeLaw; Contract | (210) 384-7320
Law harold.brown@usdoj.gov
2-4 Feb Columbus, OH Criminal Law; International POC: CW?2 LesaCrites
9th LSO Law (614) 898-0872
lesa@gowebway.com
ALT: MAJJames Schaefer
(513) 946-3018
jschaefe@prosecutor.hamilton-co.org
10-11 Jan Seattle, WA Administrative and Civil POC: CPT Tom Molloy
70th RSC, 6th MSO Law; Contract Law (206) 553-4140
thomas.p.molloy @usdoj.gov
24-25 Feb Indianapoalis, IN Administrative and Civil POC: LTC George Thompson
INARNG Law; Domestic Operations (317) 247-3491
Law; International Law ThompsonGC@in-arng.ngb.army.mil
2-4 Mar Colorado Springs, CO Space Law; International POC: COL Alan Sommerfeld
96th RSC, NORD/USSPACECOM Law; Contract Law (719) 567-9159
aan.sommerfel d@jntf.osd.mil
10-11 Mar San Franscisco, CA RC JAG Readiness POC: MAJAdrian Driscoll

63rd RSC, 75th LSO

(SRP, SSCRA, Operations
Law

(415) 543-4800
adriscoll @ropers.com

AUGUST 2000 THE ARMY LAWYER * DA PAM 27-50-333

59




17-18 Mar Chicago, IL Criminal Law; Administra- POC: MAJTomGauza

91st LSO tive and Civil Law Gauzatom@aol.com
(312) 886-0480
24-25 Mar Charleston, SC Administrative and Civil POC: COL Robert Johnson
12th LSO Law; Domestic Operations; (704) 347-7800
CLAMO; JRTC-Training; ALT: COL David Brunjes
Ethics; 1-hour Professional (919) 267-2441
Responsiblity
22-25 Apr Charlottesville, VA RC Workshop
OTJAG
28-29 Apr Newport, RI Fiscal Law; Administrative POC: MAJJerry Hunter
94th RSC Law (978) 796-2143

Jerry.Hunter@usarc-emh2.army.mil
ALT: NCOIC-SGT Neoma Rothrock
(978) 796-2143

5-6 May Gulf Shores, AL Administrative and Civil POC: CPT Lance W. VonAh
Law; Environmental Law; (205) 795-1511
Contract Law Lance.VonAh@usarc-emh2.army.mil

ALT: MAJJohn Gavin
(205) 795-1512
John.Gavin@usarc-emh2.army.mil

19-20 May St. Louis, MO Legal Assistance; Military POC: MAJJ. T. Parker
89th RSC, 6025th GSU Justice (800) 892-7266, ext. 1397
8th MSO

2. TJAGSA Materials Available through the Defense 3. Regulationsand Pamphlets

Technical Information Center (DTIC)
For detailed information, see the March 2000 issue of The
For a complete listing of the TJAGSA Materials Available Army Lawyer.
Through DTIC, see the March 2000 issue of The Army Lawyer.
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Individual Paid Subscriptionsto The Army Lawyer

Attention I ndividual Subscribers!

The Government Printing Office offers a paid subscription
service to The Army Lawyer. To receive an annual individual
paid subscription (12 issues) to The Army Lawyer, complete and
return the order form below (photocopies of the order form are

acceptable).

Renewals of Paid Subscriptions

To know when to expect your renewal notice and keep a
good thing coming . . . the Government Printing Office mails
each individual paid subscriber only one renewal notice. You
can determine when your subscription will expire by looking at
your mailing label. Check the number that follows“ISSUE” on
the top line of the mailing label as shown in this example:

A renewal notice will be sent when thisdigitis 3.
!

ARLAWSMITH212]
JOHN SMITH

212 MAIN STREET
FORESTVILLE MD 20746

ISSUEOO3 R 1

The numbers following ISSUE indicate how many issues
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subscriber will receive one moreissue. When the number reads
ISSUEOOQ, you have received your last issue unless you

United States Government

INFORMATION

Order Processing Code:

* 5814

YES, please send subscriptions to:
Army Lawyer
Military Law Review

The total cost of my orderis $ .

Price includes reguiar shipping & handling and is subject to change.

Nams or title (Please type or print)
‘Company name Room, tloor, suite
Street address
/ /
City State Zip code+4

Check payable to:

renew. You should receive your renewal notice around the
same time that you receive the issue with ISSUEQO3.

To avoid a lapse in your subscription, promptly return the
renewal notice with payment to the Superintendent of Docu-
ments. If your subscription serviceisdiscontinued, simply send
your mailing label from any issue to the Superintendent of Doc-
umentswith the proper remittance and your subscription will be
reinstated.

Inquiries and Change of Address I nformation

Theindividual paid subscription service for The Army Law-
yer is handled solely by the Superintendent of Documents, not
the Editor of The Army Lawyer in Charlottesville, Virginia.
Active Duty, Reserve, and National Guard members receive
bulk quantities of The Army Lawyer through official channels
and must contact the Editor of The Army Lawyer concerning
this service (see inside front cover of the latest issue of The

Army Lawyer).

For inquires and change of address for individual paid sub-
scriptions, fax your mailing label and new address to the fol-
lowing address:

United States Government Printing Office
Superintendent of Documents

ATTN: Chief, Mail List Branch

Mail Stop: SSOM

Washington, D.C. 20402

Credit card orders are welcome/

Fax your orders (202) §12-2250
Phone your orders (202) §12-1800

(ARLAW) at $29 each ($36.25 foreign) per year.
(MILR) at $17 each ($21.25 foreign) per year.
For privacy protection, check the box below:
Do not make my name available to other mailers

Check method of payment:

Superintendent of Documents

[[] ePoDepositAccount [ [ T [ T [ [ ]
[] wisa

D MasterCard D Discover

L

HEEENEEEEEEEEEENEE

Daytime phone including area code

{expiration date)

Purchase order ber {oph

Authorizing signature 297

Mail to: Superintendent of Documents, PO Box 371954, Pittsburgh PA 15250-7954

Important: Please include this completed order form with your remittance.

Thank you for your order!
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